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Zoom with Us on December 18, 2020

On Friday, December 18, 2020 the Executive Board of the Martin County 
Bar Association will hold the last CLE meeting of 2020.  

After a brief presentation from Dr. Jack Mitchell of SafeSpace, the 
remainder of the meeting will be a Members Roundtable.  During the 
roundtable, the board will answer questions about the State of the 
MCBA and provide an opportunity for members to share their successes 
and challenges while practicing law during these unprecedented times.   
Lessons learned, funny stories, what adjustments have you made? how 
have your clients adjusted? How can the MCBA help?  What would you 
like to see the MCBA do differently?

Don’t forget to RSVP for the December 18, 2020 meeting by Tuesday, 
December 15, 2020 by emailing: martincountybarassociation@msn.
The zoom link will be sent to all who RSVP on Wednesday.

Any article appearing herein may be reproduced provided credit is given both to The 
SideBar and the author of the article. Views and conclusions expressed in articles and 
ads herein are those of the authors or advertisers and not necessarily those of the officers, 
directors, or staff of the Martin County Bar Association. Further, the Martin County Bar 
Association and staff do not endorse any product or service advertised. All advertising 
is subject to approval. We regret any errors or omissions and such, if applicable, will be 
noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have 
been provided courtesy of: Legal Consulting Services, Inc.

NEED HELP?
If you are feeling isolated, worried about your practice, your family, your 
employees, reach out - to a friend, a spouse, a colleague OR call the 
Florida Bar Helpline at 833-FL1-WELL

The Florida Bar Helpline
Bar members will be able to dial the helpline (833-351-9355 or “833-FL1-
WELL”) and speak with a mental-health professional who can provide 
crisis intervention and a referral for up to three free visits with a locally 
based, licensed mental-health professional. 
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Message From the President
Martin County Bar President - Barbara Kibbey Wagner, Esq.

Dear Members, 

It’s coming on Christmas 
They’re cutting down trees
They’re putting up reindeer 
And singing songs of joy and peace. 
Oh I wish I had a river I could skate away on. 

Excerpt of “River”, by Joni Mitchell

This must be one of my favorite Christmas songs. It is not even really about 
Christmas, but so lovely in tenor. Don’t we all feel like this during the holidays? 
It has been a long year, and next year brings new promises, new hope. 

We have a new President, new legislature, a new United States Supreme 
Court. We have new rules, or perhaps there are no rules or right or wrong 
when it comes to making your own way or making your point in this world. While we are litigating 
over video, we are given the gift of more time home with family. For many, Spring, Summer and fall 
was tenuous; this winter, we can skate away, free for a moment from the stresses of uncertainty. 

There is a reason why Christmas is the most wonderful time of the year: we can take a break from our 
stressful profession and enjoy family and friends. We can close many chapters with the anticipation of 
the start of fresh beginnings. We can stop and remember why we are given blessings and forgiveness, 
and be a little kinder to our fellow man. 

To you and yours, I wish you a Merry Christmas, Happy Holidays, and a Happy New Year. 

Best, 

Barbara Kibbey, Esq.

Best, 

B b Kibb E

HAPPY HOLIDAYSHAPPY HOLIDAYS

The MCBA would like to wish all of our members, 
judiciary, sponsors and advertisers a happy 

and joyous holiday season and a happy and healthy 2021.
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Paul Snitkin, Broker
psnitkin@andersoncarr.com

(561) 310-7888

Zach Rossetti, Associate
zrossetti@andersoncarr.com

(561) 307-4043 

www.andersoncarr.com

Excellent owner/user or investment opportunity

Free-standing, two-story office building with a 
detached 2-car garage with mezzanine

Convenient Stuart location close to Downtown 
Stuart and Martin County Courthouse

CBS construction with Metal Roof 

High-end interior finishes 

Multiple private offices, conference rooms,      
reception/waiting area, and much more

Wood deck area and 2nd floor private balconies

Tons of on-site parking 

Call for additional information

Note This offering subject to errors, omissions, prior sale or withdrawal without notice

YOUR NEW LOCATION!!
Former Law Office Building 

FOR SALE
416 SE Flamingo Avenue

Stuart, Florida 34996

Welcome Platimum Sponsor 
CenterState Bank

The MCBA appreciates your partnership

A huge thank you to all of our annual sponsors
 for supporting the MCBA.

If you would like to learn about the benefits 
of MCBA Sponsorship

Please contact a board member or Robyn O’Heron
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Education: 
Undergrad:  The Colorado College, B.A. 
graduated Magna Cum Laude  1971
Law School: Started at the University 
of Chicago, 1971; transferred to The 
University of Florida, when I met my 
husband; graduated 1974, with high  
honors
Masters of Law in the Judicial Process, 
University of Virginia, 1995

How long have you been practicing law?
I practiced law for 11 years from 1974 until 
I was appointed as a Circuit Judge in the 
Nineteenth Judicial Circuit in 1986. I was 
appointed to the Fourth District Court of 
Appeal in 1989.

Why did you want to be an attorney?
I decided to become an attorney when I 
was about 13 years old, after I concluded 
that I didn’t want to be a large animal 
veterinarian (true story).  My grandfather 
was a very accomplished attorney in St. 
Louis, where I grew up.  I so much admired 
him and his intellect that I thought I 
would like the intellectual challenge of law 
myself.

What do you like most about it?
Because I have been an appellate judge for 
almost 32 years now, I have most enjoyed 
the challenge of deciding and writing 
comprehensible opinions in difficult cases.  
In doing so, I hope I am helping to advance 
the rule of law as a stabilizing influence in 
our society. Whether as a circuit judge or 
an appellate judge, I relish the fact that 
I can spend as much time as needed to 
decide the case properly.  That is different 
than being an attorney who might have to 
temper how much time is spent on a case 
by the financial resources of the client.

What don’t you 
like?
In looking at the 
practice before 
the courts of 
this state, I do 
not like how the 
cost of litigation 
has been driven 
up by unrelenting discovery and motion 
practice. 
In my judicial position, I’m not sure that 
there is anything that I don’t like, unless it 
is reading a poorly drafted brief. 

What are the biggest changes you have 
seen through the years?
How research and case preparation has 
changed.   In law school we learned to 
“shepardize” cases to research them.  Now 
no one even knows what that means. I also 
chained titles myself for real estate sales, 
whereas now title insurance companies 
do all that work.  In the appellate courts, 
perhaps the biggest change has been the 
use of technology.  Westlaw and Lexis made 
research easier.  And electronic records 
and e-filing allow judges to have instant 
access to the records and transcripts in 
cases.  That makes preparation and review 
of cases more efficient.  Of course, I have 
to add that using zoom oral arguments 
during Covid has been remarkable and 
very successful.  It’s a of sea change in 
the appellate culture.  I am sure that we 
will continue to use zoom even after the 
pandemic ends. It saves lawyers a lot of 
time and money in not having to come to 
court.  And I don’t think it detracts from 
the presentation of oral argument. 

How do you define success?
I found this definition of success which 
I think fits with 

Member Spotlight
Judge Martha C. Warner

Continued On Next Page . . .
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my thinking.  It is a quote attributed to 
legendary Coach John Wooden:  “Success 
is peace of mind, which is a direct result of 
self-satisfaction in knowing you made the 
effort to do your best to become the best 
that you are capable of becoming.”  Whether 
it is in finishing an opinion which I have 
worked very hard to analyze a difficult legal 
issue or in sheparding a committee to a 
satisfactory completion of the task assigned 
to it, I do get a great deal of satisfaction and, 
yes, peace of mind that I have accomplished 
the assignment and done a service to the 
litigants, the judicial system, or the people 
of this state. 

Who Inspires you?
Judge/Justice Rosemary Barkett and 
Justice Ruth Bader Ginsburg have both 
inspired me because of their passionate 
advocacy.

Who has been the most influential person 
in your career?
My late husband, Tom Warner, who always 
encouraged and supported me.  

If you could choose anyone as a mentor, 
who would you choose?
I have looked to retired Judge Larry Klein 
and Judge Robert Gross as providing sage 
advice to me throughout my judicial career.  

What is the best piece of advice you have 
ever received?
 Perhaps what we were told in Bermuda 
when we rented a scooter, “Look right or 
die!”  It saved our lives! 

What advice would you give to someone 
looking to become an attorney?
The legal profession is a wonderful career, 
but don’t think of it as just being a litigator 
or real estate lawyer or the like.  There are so 
many ways in which being an attorney will 
open up pathways for great opportunity and 
fulfillment.  Be open to them. As to those 
who want to practice law in the courts, my 
advice is to join a firm where you will get 

good training from accomplished lawyers.  
Don’t try to go out on your own at the start.  
Law school does not train you to be a good 
lawyer.  It just gives you some of the essential 
tools to start. 

If you weren’t an attorney, what would 
you be doing?
After 47 years as a lawyer/judge, and finding 
what I do so satisfying, I can’t think of any 
other occupation that I would want to be as 
much.

If you could switch places with someone 
for a day, who would it be?
To be someone completely different for a 
day, I’d like to switch with Chef Dominique 
Crenn, the first female chef in the United 
States to have her restaurant awarded  three 
Michelin stars. 

What’s on your bucket list?
I’d like to take up the piano again and learn 
French. 

If you could visit anywhere in the world, 
where would you go?
Visiting anywhere would be pretty nice, 
given the travel restrictions we’re on with 
Covid. But since my grandchildren live in 
Europe, that’s where I would go right now.

If you could have dinner with any person, 
alive, dead or fictional, who would it be 
and where would you go?
I would go to The French Laundry in 
Yountsville, CA, with my husband Tom. We 
had a memorable dinner there about 12 
years ago. 

What is something about you (a fun fact) 
that not many people know about you? 
I like to fly fish in Colorado streams.  I love 
wading in the cold water, casting my line, 
and watching the fly drift down the stream.  
And, occasionally, catching a trout. 

Continued From Previous Page . . .
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While many on the Treasure 
Coast pleasantly dream about 
youthful fishing trips with 
grandpa, others are awoken 
by their phishing2 expedition 
nightmares. Regard the latter 
scenario, local businesses 
should be cognizant that 
various new scams have begun 
to pop up locally which involve 
the use of deceitful electronic 

communications to fraudulently obtain funds 
from unsuspecting businesses. Some of these 
scams can be minor and seemingly innocuous, 
such as the gift card request3. Others, such as 
those involving last-minute changes to wiring 
instructions, can have crippling effects on any 
business. Although there are numerous iterations 
of this wire transfer scheme, one common example 
plays out as follows: A hacker gains access to 
an email account, typically through the use of a 
“phishing” email. Then the hacker monitors the 
communications in and out of the account for 
weeks, if not months. The monitoring allows the 
fraudster to learn the course of dealings between 
parties involved in a business transaction, 
including when and how payments are to be made. 
Then days or moments before significant funds 
are set to be wired, the hacker sends an email 
with new wiring instructions for the transfer. 
Because these emails either typically come from 
the purported sender’s account or are “spoofed” to 
appear as though they do, the recipient generally 
is unaware of any reason to question the request. 
Consequently, the recipient unwittingly transfers 
tens or even hundreds of thousands of dollars (if 
not more) to the fraudster’s bank account. By the 
time the parties realize what has transpired, the 
money is likely offshore and gone forever.

 Due to these types of scams, as well as 
others now in existence or currently in the making, 
it is imperative that businesses undertake a 
multi-faceted approach to limit victimization and 
loss. At a minimum, this approach should likely 
include utilization of IT professionals to vigilantly 
protect, monitor, and maintain computer security 
and to, further, act with diligence in the event 
of a suspected computer breach. A little expense 
now goes a long way later. In addition, employee 
education is paramount. Employers should 
educate their employees on the current scams 
and advise them to be cautious and diligent 
when involved in any electronic transaction, 
whether such transaction is in-house or with 
third parties. Employers should also likely 
implement protocols for verbal confirmation of 
all electronic instructions, including but not 
limited to, mandatory telephonic or person-to-
person (when available), confirmation of written 
instructions. Notably, however, even with the 
best safety measures in place, fraudsters will 
continue to evolve and take advantage of the less 
wary. As a result, it is essential for businesses 
to also look for other methods of risk mitigation, 
such as through insurance. After all, when the 
actual parties have both been duped, such as in a 
vendor/vendee relationship, who is going to bear 
the loss?

 While there are various insurance 
policies potentially available on the market, it is 
important to understand that the market is likely 
lagging the fraudsters in creativity. For example, 
a business could likely find an available policy 
which covers “cyber-crimes”, but the actual 
policy language may not contemplate situations 
such as those described above. As a result, 
after a loss, the insured is forced to try to fit a 
square peg in a round hole to obtain coverage. 

1 By: Michael Cristoforo, Esq., Senior Associate at Crary Buchanan, P.A.
2 Miriam-Webster defines “phishing” as a scam by which an internet user is duped (as by a deceptive e-mail 
message) into revealing personal or confidential information which the scammer can use illicitly.
3 In one version of this scam, an employee receives an email from a superior in which the superior claims 
to be tied up in a meeting. The superior then explains that he/she needs the email recipient to purchase a 
specified sum of money on gift cards, such as with a company like Amazon. The employee is further instructed 
to email the gift card numbers and pin numbers to the superior, which the helpful employee unwittingly does. 
Unfortunately, after diligently performing the assigned task, the employee learns that the email was “spoofed” 
to appear as though it came from the superior when it, in fact, did not. By the time the fraud is discovered, the 
gift cards are drained.

Continued On Next Page.

NOT YOUR GRANDPA’S PHISHING INVITATION1
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As discussed below, the limited and sometimes 
seemingly conflicting court opinions on this issue 
have created a degree of market uncertainty.

 For example, in Taylor & Lieberman v. Fed. 
Ins. Co., 681 Fed. Appx. 627 (9th Cir. 2017), a 
fraudster apparently gained access to an email 
account owned by plaintiff-accounting firm’s 
client and used that email service to send false 
wiring instructions to plaintiff. After making 
the wire transfers pursuant to the emailed 
instructions and, subsequently, discovering the 
fraud, the plaintiff tendered its loss to its insurer 
under the crime coverage portion of its policy. 
Unsurprisingly, the insurer denied the claim. 
Litigation ensued and plaintiff alleged a right to 
recovery under the forgery coverage, computer 
fraud coverage, and the funds transfer coverage 
clauses. At the trial court level, the court did not 
analyze the full applicability of these provisions, 
but, instead, focused on whether the loss was 
a “direct loss sustained by the Insured.” Using 
a restrictive definition of direct (i.e. immediate 
and without intervening space, time, agency, 
or instrumentality), the court found that the 
plaintiff’s losses were not a direct loss sustained 
by the insured. As part of its analysis, the court 
explained that the type of loss incurred in the 
instant case (i.e. loss of funds belonging to a 
third-party (the insured’s client)), was not the 
type of loss contemplated by the policy (i.e. loss 
of the insured’s own funds). On appeal, the Ninth 
Circuit affirmed, but on other grounds. On the 
forgery coverage claim, the appellate court found 
that the email was not a financial instrument and, 
therefore, the conduct did not trigger coverage 
under the policy language. On the computer 
fraud coverage claim, the appellate court found 
that sending an email, without more, does 
not constitute an unauthorized entry into the 
recipient’s computer system. Further, the court 
found that “the emails were not an unauthorized 
introduction of instruments that propagated 
themselves through . . .” plaintiff’s computer as 
required under the language of the policy. Finally, 
as to the funds transfer fraud coverage provision, 
the appellate court found that even though plaintiff 
did not know the instructions were fraudulent, 
it knew about the wire transfers and requested 
them. As a result of this finding, among others, 
the court found that no coverage was triggered 
under the applicable policy language. The Court 
affirmed the summary judgment in favor of the 
insurer.

 Contrarily, in Medidata Sols., Inc. v. Fed. 
Ins. Co., 268 F. Supp. 3d 471 (SD NY 2017) 
(“Medidata- I”), aff’d in Medidata Sols. Inc. 
v. Fed. Ins. Co., 729 Fed. Appx. 117 (2d Cir. 
2018) (“Medidata-II”), the plaintiff brought an 
action against its insurer for coverage under the 
computer fraud provision, funds transfer fraud 
provision, and the forgery coverage provision 
under its policy. There, the plaintiff company was 
the victim of a spoofing email scheme in which 
fraudsters sent emails, purporting to be from 
plaintiff’s president, which authorized an employee 
to wire funds to a third-party. The plaintiff was 
a user of Google’s electronic mailing system and 
the spoofer manipulated Google’s processing 
system to make it appear as though the emails 
originated in-house. Through the use of spoofed 
emails, and a call from a purported attorney, the 
spoofer was able to get plaintiff’s employee to wire 
millions of dollars to the spoofer’s account. In 
the litigation, in defending its denial of the claim 
under the computer fraud coverage provision, the 
insurer essentially argued, among other things, 
that the policy language required the fraudster 
to actually hack plaintiff’s computer system 
and use it to execute the bank transfer, which 
did not happen here. Under the funds transfer 
fraud clause, the insurer argued that its denial 
was proper because the transfer of the funds 
was voluntary. Finally, as to the forgery coverage 
clause, the insurer argued its denial of coverage 
was warranted since the claim did not meet the 
coverage definitions under that particular clause. 
The trial court entered judgment for plaintiff 
on the first two coverage provisions finding 
that coverage did exist under the policies. The 
court found that the manipulation of Google’s 
processes, which altered the appearance of the 
email sender’s identity, constituted an entry into 
plaintiff’s computer system and a change in data 
therein. In addition, the court found that because 
the spoofed email caused the employee to initiate 
the transfer, there was coverage for the loss. The 
court did not reach the forgery issue. On appeal, 
the Second Circuit upheld the trial court’s ruling 
only on the computer fraud coverage provision. 
The Court found that because there was coverage 
on this ground, it was not required to address the 
other clauses.

Similarly, in American Tooling Ctr., Inc. v. 
Travelers Cas. & Sur. Co. of Am., 895 F. 3d 455 
(6th Cir. 2018), the plaintiff, an American 

Continued On Page 24.

Continued From Page 8
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Solo & Small Firm Committee
Coffee & Conversation

Tuesday, December 15th 8:30am-9:30am
By Zoom conference

Join your fellow Solo & Small Firm Members to meet and discuss what has 
worked and maybe what needs some work for our practices to spring into 
2021 and say goodbye to 2020.  

RSVP to Kathy McHale – Kathy@KMcHalelaw.com

Jeffrey has been practicing 
marital law, family law and 
criminal law for over 35 years. 
His experience and dedication 
to his clients along with his legal 
acumen allow him to successfully 
navigate the legal system and 
achieve the best results for his 
clients.

Jeffrey received his Doctor of 
Law, Magna Cum Laude from Nova Southeastern 
University in 1982. Some of his legal accolades 
include: Awards from the American Jurisprudence 
for Civil Proceedings and Criminal Law, Who’ Who 
in American University and Colleges, Who’s Who 
in American Law, National Dean’s List.

Jeffrey was selected as the Law and Leading 
Attorney for Florida Matrimonial and Family Law 
since 1996. He was appointed by the Nineteenth 
Judicial Circuit to serve as special master for 
Family Law and a special prosecutor for Family 
Law Criminal Contempt. Jeffrey was appointed 
Master of the Bench by Justice Major B. Harding 
American Inns of Court, Family Law.

Jeffrey is a Board-Certified Law Expert in Marital 
and Family Law. He is also Board-Certified 
Emeritus Marital and Family Law.

Jeffrey is a member of the Florida Bar, and the 
Martin County Bar Association and was past 
Chairman of the Family Law section. He is a 
Pastor at The Living Way Church and donates 
his time by serving as the Director of Redeem the 
Shadows, a not-for-profit organization to combat 
human trafficking. He also serves as the Director 
of the Treasure Coast Victory Center and Director 
of Victory Life Ministries.

Jeffrey and his wife Mary reside in Martin County 
and have two children. They are expecting their 
first grandchild in January.

For more information, please visit 
treasurecoastlegal.com or call 772-283-2626.

Treasure Coast Legal Welcomes 
Attorney Jeffrey Thomas. 
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Employment Law
“WHAT IF I’M AFRAID TO RETURN TO WORK FOR FEAR OF CONTRACTING COVID-19?”

Submitted by: Stuart M. Address, Esq. – representing primarily employees

What can an employee do 
when the consequences of 
contracting COVID-19 creates 
a fear of returning to the 
workplace? Despite guidance 
from an alphabet soup of federal 
agencies, including the EEOC, 
DOL, NLRA, OSHA, CDC and 
NIH, there is still no clear answer 
to assuage this concern. 

 OSHA

 OSHA permits an employee to refuse to 
work in an environment constituting an “imminent 
danger of death or serious physical harm”. An 
employee must ask the employer to “eliminate” 
the danger, and then decline to return in “good 
faith”, in which a “reasonable person” would have 
similarly refused.

 Eight months into the pandemic, it remains 
“uncertain” whether the fear of coronavirus 
represents such an “imminent danger”. Some 
have interpreted COVID-19 as a hazard “in” but 
not “of” the workplace. One federal court already 
declined an injunction under such circumstances. 

 ADA

 The ADA generally requires a “reasonable 
accommodation” to employees with a disability. 
Whether COVID-19 fear constitutes a “disability” 
may depend upon whether the employee is 
generally healthy or has any “high risk” factors. 
In an otherwise healthy employee, the “fear” may 
not constitute a disability. An employee with any 
high risk factors is more likely to successfully 
assert an ADA claim. 

In an article entitled “When Is Fear A Protected 
Reason For Not Coming To Work?” published 
on May 26, 2020, by the Society for Human 
Resources Management (SHRM), its members 
were cautioned that  “if an employee is concerned 
about returning because he or she is at a higher 

risk of severe illness from 
COVID-19 than others, the 
employee likely has a disability 
and is protected.” 

 Also doubtful is whether 
an otherwise healthy employee, 
residing with those of high risk,  
may assert rights under the 
ADA. Such an employee may 
be viewed as not asserting an 
individualized disability. In EEOC guidance, the 
agency indicated that “the ADA does not require 
that an employer accommodate an employee 
without a disability based on the disability-related 
needs of a family member or other person ….” 

 NLRA
  
 The NLRA protects an employee (unionized 
or not) who engages in “concerted activity” 
regarding any of the terms or conditions of 
employment. COVID-19 may constitute such a 
“condition” given the significant safety concerns 
implicated by the virus.  

 Also, an employee is protected from 
retaliation for asserting rights under the NLRA 
so long as the employee has an “honest belief” 
that the workplace is unsafe. It may be argued 
that relying upon CDC, NIH, and other federal 
agency recommendations and/or guidance for a 
safe COVID-19 workplace is sufficient to sustain 
a refusal to work or, at a minimum, protect one 
from retaliation. 

 The Bottom Line

 Employees may have protections during 
the pandemic. Whether this is so, and when it 
may be so, has not yet been determined by the 
courts. In any event, employers should proceed 
with extreme caution in taking any adverse 
employment action against such employees lest 
they act against their own interests. 
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The Martin County Bar Association and The Palm City Chamber of Commerce 
invite you to a Drive-In Movie Night at the Martin County Fairgrounds.

We realize that many families need and want an opportunity to get out in a safe environment. Here is the 
chance to come to an event in the safety of your own vehicle. 

DDate:  Saturday, December 5th

MMovie:  Elf

TTime:  Gates Open:  5:00 p.m. for parking, Movie begins:  6:30 p.m.

Local food trucks will be on site to provide the “real” drive-in feeling. 
Restrooms will be available. 

There will be a $10.00 fee per vehicle and 
We will be collecting food for the House of Hope.

AA hugee Thankk Youu too ourr ssponsorss forr makingg thiss possible!! 
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Diversity Committee
Erika Powers - Co-Chair
Ricky Armand - Co-Chair

2020 Revisited
It is both necessary and 
appropriate to look back at 
this past year as it comes to 
a close, and acknowledge the 
considerable impact it has had 
on our nation. Over the year, we 
have faced three monumental 
hurdles:  Covid-19, world-wide 
protests against racial injustice, 
and a global economic crisis, 

any of which would have been significant alone.

The Covid-19 Pandemic
The health pandemic created unrest, and shifted 
all aspects of daily life for people across the world. 
Temperature check points, masks, gloves, and 
social distancing have become the ever-present 
norm in the grocery store, in the office, and yes, 
in the courtroom. As legal professionals, we have 
transitioned from in-person proceedings to the 
new world of “Zoom.” Members of the judiciary, 
attorneys, and court personnel were thrust into 
a largely detached means of carrying out our 
normal roles. The days of answering last-minute 
questions or discussion before the judge takes 
the bench in court with opposing counsel were 
quickly, and without warning, replaced with 
emails, phone calls, and video conferencing. We 
found ourselves navigating not only our legal 
arguments and court procedures, but how to 
share screen, coordinate client appearances, 
and in some cases, remembering to press mute. 
Ironically, this has made most of us better 
advocates as we’ve had to identify more efficient 
ways to manage cases, communicate proactively 
with opposing counsel, and serve our clients’ 
interests remotely.

World-Wide Protests
Despite the undeniable 
magnitude of the world-wide 
health pandemic, people of all 
backgrounds across the world 
came together in protest to bring 
awareness to racial injustice, 
and to demand change following 
the deaths of Ahmaud Arbery, 
Breonna Taylor, George Floyd, 
and others. We cannot overlook the significance 
of the outpour of support and responses to 
these unfortunate incidents. It sparked a more 
open dialogue on the biases, prejudices, and 
injustices that still exist in our society. Leaders 
at all levels openly addressed the need for checks 
and balances within the criminal justice system. 
Additionally, families of those victims used their 
rights to seek justice within the court system. 

Global Economic Crisis
Lastly, we also experienced an economic crisis this 
year. Thousands of people lost their jobs and were 
left dependent on the government for assistance 
in the wake of an uncertain economic setting 
amidst a global pandemic. A lot of Americans 
went weeks, and even months, without work.  
Some are still unemployed today. 

Overall, we have learned from the hardships faced 
in 2020, and they have made us better: Better 
leaders, better individuals, and better attorneys 
in the diverse communities we serve.

For more information contact Erika Powers, Esq.
at epowers@jgormanlaw.comm or Ricky Armand, 
Esq. at ra@williegary.com.

Visit the MCBA website at www.martincountybar.org
for upcoming events, committee meetings and more!ffffffffffffffffffffffffffffffffffffffffffffffffffffff

find us online
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WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeffrey M. Friedman
Board Certified

Workers’ Compensation 
Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262
Jeffrey@vassallobilotta.com

Offices in Stuart and West Palm Beach

Michael J. McCluskey • Raymond G. Robison • J. Henry 
Cartwright • Tyson J. Waters • Adam G. Schwartz • Anthony 
D. George, Jr. • Philip W. Grosdidier • Valerie A. Chesnut • 

Dorothy A. Dlugolecki 

Of Counsel 

M. Lanning Fox • Robert A. Goldman  

Representing Treasure Coast Legal Clients since 1974 in 
matters regarding Business Litigation • Civil Litigation • 

Condominium and Homeowner Association Law •     
Corporate & Business Law • Construction Law • Estate 
Planning • Land Use, Environmental Law & Eminent 

Domain • Probate & Trust Administration • Real Estate • 
Tax Planning • Trials of disputes in all Federal and State 

Courts 

Law Office located at 
3461 SE Willoughby Boulevard 

Stuart, Florida  34994 

      www.foxmccluskey.com 

Please note all programs under the Florida Coronavirus Relief Fund will close 
December 30, 2020.   For the latest information, including news about programs 
that may provide assistance to eligible borrowers and renters, please visit www.
floridahousing.org. 

• Kuhnsman v. Wells Fargo Bank, 2020 WL 6370562 (Fla. 2nd DCA Oct. 30, 2020) 
– A conditions precedent case involving the HUD “face-to-face” requirement.  
The trial court properly found that the plaintiff substantially complied with its 

obligation to make a “reasonable effort” to arrange a face-to-face meeting – despite no property 
visit – where the plaintiff sent a certified letter requesting a face-to-face meeting, received back a 
cease and desist letter directing the plaintiff to counsel, and then worked with borrowers’ counsel 
to complete a loss mitigation review, which failed to produce any loss mitigation outcome.  The 
Court noted it would “still affirm” for lack of prejudice “[e]ven if Wells Fargo’s efforts at substantial 
compliance fell short,” as the evidence revealed that loss mitigation had been exhausted pre-suit.

• Forty One Yellow, LLC v. Escalona, 2020 WL 6298047 (Fla. 2d DCA Oct. 28, 2020) – A claim to 
enforce a lost instrument under section 673.3091, Florida Statutes, is not a separate cause of 
action; rather, it is subsumed with the underlying foreclosure claim.  As such, it is subject to the 
same res judicata and collateral estoppel principles applicable to foreclosure actions.    

Foreclosure Committee 
Brandon Forgione - Chair

—Case Law Update—

—Florida Coronavirus Relief Fund—
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 ‘Tis the season to give thanks and to share in the joy of giving.  If you are 
looking for an opportunity to support our community this holiday season, then 
please consider joining the Martin County Women Lawyers Association in collecting 
donations for SafeSpace, Inc.  We received the following “Holiday Wish List” from 
SafeSpace, who supports victims of domestic violence:

Girls:  Dolls & Accessories; Stuffed animals; Bikes/Bike Locks/Helmets/Bike 
Lights; Gift Cards: Old Navy, GAP, Gymboree, etc.; Make-up sets (for children); 
Clothes and shoes (all sizes); Hair accessories; Hello Kitty/Dora/Disney Princess/
Paw Patrol/LOL/OMG/Hatchimals /Barbie items; Coloring books/Puzzles/Board 
Games; Markers/Crayons/Colored Pencils; Play jewelry; Arts & Crafts kits; purses; 
Books (picture, story, and chapter); Educational toys (Leap Frog); Tea sets; Dress-
up clothes – Princess; PJ’s & Slippers (all sizes)

Boys:  Toy trucks/cars; Lego sets and larger pieces for little ones; Paw Patrol/Pokémon/Marvel/ 
Hatchimals items; Walkie Talkies; Board games/Coloring Books/Puzzles; Footballs/soccer balls; 
Clothes and shoes (all sizes); Markers/crayons/colored pencils; Bikes/Bike Locks/Helmets/Bike 
Lights; Gift Cards: Old Navy, GAP, etc.; Books (picture, story, and chapter); Playing cards; Educational 
toys (Leap Frog)

Teens:  Junior size clothing; Shoes (all sizes); Gift Cards: Rue 21, Charlotte Russe, Hollister, Forever 
21, GameStop, Bath & Body Works, Mall, etc.; Make-up sets; Perfume sets; Art Sets; Tablets / Fitness 
Tracker Watches; Cologne; Nail polish & remover; IPods/Headphones/Phone Chargers; Costume 
jewelry/accessories; Lotion sets; Purses; Hair Accessories; Bikes/Bike Locks/Helmets/Bike Lights; 
PJ’s & Slippers (all sizes)

Adults:  Household Sets: Pots & Pans, Bath Sets, Towel Sets, Linen Sets, Shower Curtains, Cutlery 
Sets, etc.; Purses/Jewelry; Make-up and Perfume sets; Adult Art Sets/Books; Gift Cards: Wal-
Mart, Publix, gas stations, Marshalls, JC Penny’s, hair cards, etc.; Empowering Journals/Diaries; 
Robes/PJ’s/Slippers (all sizes); Clothes (all sizes): underwear, bras, socks; Tablets / Fitness Tracker 
Watches; Hair Dryers/Straighteners/Curling Irons; Women’s Ethnic Hair Care Products; Bikes/Bike 
Locks/Helmets/Bike Lights; IPods/Headphones/Phone Chargers

If you purchase any of the wish-list items for SafeSpace, please feel free to deliver your donations 
to Gloretta Hall at 1115 SE Ocean Blvd., Stuart, Florida 34996 or to Elizabeth Hunter at 815 SE 
Osceola St., Stuart, Florida 34994 on or before December 16, 2020. 

Please also join us for our next CLE presentation to be held via Zoom on December 8, 2020 at 
noon for an informative family law panel presentation anchored by Linda Weiksnar.

Thank you to our annual sponsors!

Martin County Women Lawyers Association

Submitted by Elizabeth Hunter

Phipps Reporting
Paul Iandoli, Signature Wealth Advisors
Gloretta H. Hall, P.A.
Gordon & Partners, P.A.
U.S Legal Support, Inc.

Nason Yeager Gerson Harris & Fumero, P.A.
Fox McCluskey  Bush Robison, PLLC
First Citizens Bank
Kathryn L. McHale, LLC
Cohen Milstein Sellers + Toll PLLC
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REFER YOUR SOCIAL SECURITY
DISABILITY CASE

TO A BOARD-CERTIFIED SPECIALIST
AND PROTECT YOUR REPUTATION

We have over 35 years of experience handling 
Florida’s toughest Personal Injury, Workers’ Compensation 

and Social Security Disability cases.

Millions of dollars paid in referral fees
150 years of combined firm experience

Offices in West Palm Beach and Port St. Lucie.
Contact us to discuss your case.

561-478-2500 · info@rosenthallevy.com · rosenthallevy.com

Jonathan Levy Steve Simon Luis Sosa

Attorney Joy Greyer,
Board-Certified Social 

Security Disability Specialist
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J  SJ  S
Board Certified Civil Trial Lawyer

Donaldson & Weston
772-266-5555 

jsobel@dwinjurylaw.com
Offices in Stuart and West Palm Beach

Personal Injury

Trial Attorney

Appellate Committee
Donna Eng - Co-Chair

Carri Leininger - Co-Chair
The Appellate Committee’s 
3-part series devoted to 
appellate practice during the 
pandemic is almost over.  So 
far, we have had two informative 
presentations by the Florida 
Supreme Court, and the Third 
and Fourth District Courts of 
Appeal.  Many thanks to Florida 
Supreme Court Chief Justice 
Charles T. Canady, Justice 
Alan Lawson, Justice John D. 
Couriel, and Florida Supreme 

Court Clerk John Tomasino, as well as Fourth DCA 
Judge Martha Warner, Fourth DCA Judge Robert 
Gross, Third DCA Judge Fleur Lobree, and the 
Clerks of the Third and Fourth DCAs, Mercedes 
Prieto and Lonn Weissblum.  If you were not 
able to make it for either of those presentations, 
you missed a lot of good information about the 
state of the appellate courts across the State, 
and the operations of the courts during these 
unprecedented times.  

We hope you are able to join us 
for the last part of the series, 
which is set for December 10, 
2020 @ 12 Noon via Zoom.  At 
that time, we will hear from a 
panel of Judges from the First, 
Second, and Fifth DCAs, and 
the Clerk for the First DCA. 
And just like the previous two 
CLEs, CLE credit has already 
been approved by the Florida 
Bar.

If you can’t make the December CLE, please mark 
your calendar for January 28, 2021 @ 12 noon,
when we will present another Zoom CLE on the 
topic of appellate bonds.  We hope you can join 
us, as the CLEs are free to members.  

To RSVP for our events, please email us at deng@
mrachek-law.com, and Cleininger@wlclaw.com. 

Until we “see” you again, we hope you and your 
families keep staying safe and healthy, and that 
you all have a wonderful holiday season. 

Appellate Committee
Donna Eng - Co-Chair

Carri Leininger - Co-Chair

E  D  
 C  D

A  * D  
*E  T  A

R  AV P
B  M  H

O   P  C  
 W  P  B

T : 772-291-2765
E : @ .
W : . .
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Nearly fifty years ago, Gil Scott-
Heron sang “The revolution will 
not be televised.”  Whether that 
holds true today is debatable.  
What isn’t debatable, however, 
is that Constitution Week 
was televised this year, as the 
Covid-19 virus precluded our 
volunteers from entering the 
schools during Constitution 
Week.  Instead, both I (for 
middle and high school classes) 

and Judge Kathy Roberts (for elementary school 
classes) prepared videos that were televised on 
Constitution Day, September 17.

The link to my video is at:  https://drive.google.
com/file/d/19igiyu72gwXBJU8inG8bXcjzK9NRZ
7yF/view 
(Yes, I (now) know that Rhode Island has two 
Representatives and California has fifty-three.  
And, yes, I’ve heard of a tie clasp.)

Thank you to Dr. Mark Malham, Coordinator of 
Social Studies & Special Projects for the Martin 
County School District and video guru Andrew 
Sangas of Martin County High School for their 
assistance in filming and editing the videos.  

Both Dr. Malham and the MCBA are committed 
to returning to live presentations in the schools 
as soon as practical, and remote presentations as 
an alternative during the spring semester.  Thus, 
if you volunteered for the Constitution Week 
Committee, we will be in touch. 

Constitution Week
Hon. Alan O. Forst - Chair

DAVID A. LEWIS, ESQ. JOINS LAW FIRM OF MCCARTHY, 
SUMMERS, WOOD, NORMAN, MELBY & SCHULTZ, P.A.

McCarthy, Summers, Wood, Norman, Melby & Schultz, P.A. is pleased to 
announce that David A. Lewis Esq., has joined the firm. Mr. Lewis holds a B.A. 
in Sociology from the University of Florida. He received his J.D. from the Florida 
International University College of Law. His practice is concentrated in the areas 
of Residential Real Estate, Commercial Real Estate and Real Estate Litigation. 
Mr. Lewis is admitted to the Florida Bar, and is a member of the Martin County 
Bar Association, Young Professionals of Martin County and Sigma Phi Epsilon. 
About McCarthy, Summers, Wood, Norman, Melby & Schultz, P.A.

About McCarthy, Summers, Wood, Norman, Melby & Schultz, P.A. 
The attorneys of McCarthy, Summers, Wood, Norman, Melby & Schultz, P.A., have been serving 
satisfied clients for more than 40 years on the Treasure Coast. The firm concentrates its practice in 
the areas of Estate Planning, Wills and Trusts, Probate, Elder Law, Guardianship Law, and Family 
Law, as well as Real Estate Transactional work, Real Estate Financing, Real Estate Litigation, 
Business Law and Corporate Law. For more information, please contact McCarthy, Summers, 
Wood, Norman, Melby & Schultz, P.A. at 772-286-1700 or www.mccarthysummers.com. 

www.mccarthysummers.com
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To refer us a case, call 1-561-270-5044. You may also email intakelead@800goldlaw.com
with all the case details. We’ll let you know right away if we can help.

BE A HERO TO YOUR CLIENTS
REFER YOUR PI CASES TO LOCG

1-800-GOLD-LAW - 800GOLDLAW.COM

Rafael J. Roca, Esq.

Spencer T. Kuvin, Esq. Jorge L. Maxion, Esq.

Donald W. Vollender, Esq.Jeffery D. Kirby, Esq. Seth W. Pachter, Esq.
BOARD CERTIFIED CIVIL TRIAL ATTORNEY

LITIGATION DIRECTOR CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEYCIVIL TRIAL ATTORNEY PRE-SUIT ATTORNEY

Our employees love where they work! That is why we were awarded 
the #1 Overall “Top Workplace” award by the SunSentinel for the 
small employer category for 2018, and why we have ranked in the 
top 3 for four years in a row.

Happy employees produce extraordinary results for clients. This is 
one of the many reasons that your 25% referral fee is safe with us.

With our team of highly skilled personal injury litigators supported 
by legal, administration, and operations staff of sixty staff, you can 
trust that your referral will be competently handled.

Be a hero to your clients. Refer that PI case to #LOCG!

Craig M. Goldenfarb, Esq.
FOUNDER / ATTORNEY

WELCOME TO THE TEAM!
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Bankruptcy  Committee
Jon Martin - Co-Chair

Nick Bangos - Co-Chair

Submitted by: Jon L. Martin, 
Esq.
 
More and more small business 
owners are struggling with 
debt not only on their business 
but personally as well.  That’s 
because almost all small 
business debt is personally 
guaranteed by the owners, 
either on bank loans, or 
personal credit cards they use 

to fund and operate the business.

As a result, these owners mistakenly believe they 
are hopelessly trapped because they fear they will 
not only lose their business, but also their home, 
their lifestyle and their ability to support their 
family.  So they continue in an ever downward 
spiral of more loans, excruciating payment 
schedules on workouts, and a poverty level 
existence, in an effort to make more payments 
from less and less cash flow and income in today’s 
Covid-19 world. 

But more of the same will not produce a different 
result.  (Seems like there’s a famous quote about 
that somewhere) There is a better solution. 

More courts are ruling that personal guarantees 
of business debt qualifies an individual to file 
under the Small Business Reorganization Act 
(SBRA – 11 U.S.C.1181-1195) And, as long as the 
court determines that a debtor’s plan is fair and 
equitable, it can be approved without creditor 
approval, unlike the standard Chapter 11 filing.

Section 101 (51 D) (A) qualifies “a person engaged 
in commercial or business activity” with not less 
than 50% of which arose from the Commercial 
Business activity of the debtor.” (And not more 
than $7.5 million in secured and unsecured 
debt), “

Because of the unique structure 
of SBRA, an individual can 
eliminate unsupportable debt 
for himself AND his business 
while restructuring to operate 
on a profitable level while 
maintaining ownership of his 
business. And, of course, by 
retaining ownership of his 
business and his assets, more 
employees keep their jobs, 
and government continues to 
receive revenue, though at a reduced rate.

Need more information for your business clients? 
Contact your Martin County Bar Bankruptcy 
Committee members. 

SBRA / Subchapter V in Chapter 11
Help your Clients Get Relief from Personal Guarantees on Business Debt 

thru the SBRA.

Estate Planning and 
Family Law 

850 NW Federal Hwy
Stuart, FL 34994

Law Office of Jason D. Berger
Working to do right by you and your family!

jason@jasonbergerlaw.com
Phone: 772-403-5880

Fax: 772-403-5884
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Real Estate and Commercial Litigation Update

Florida Real Property and Business Litigation Report
Manuel Farach
Tyson Waters

SE Property Holdings, LLC v. 
Gaddy (In re Gaddy), Case No. 
19-11699 (11th Cir. 2020).
A debtor who fraudulently 
conveys away his assets may 
still discharge his loan debts 
notwithstanding 11 U.S.C. § 
523(a)(2)(A) and 11 U.S.C. § 
523(a)(6) if the loans were not 
obtained by fraud and the injury 
was not the result of the debt 

itself; Husky International Electronics, Inc. v. Ritz, 
136 S. Ct. 1581 (2016), is distinguished.

Gabriji, LLC v. Hollywood East, LLC, Case No. 
4D19-3495 (Fla. 4th DCA 2020).
A prospective purchaser’s claim for unjust 
enrichment arising from a pre-construction deposit 
on a condominium project that is later foreclosed is 
not limited by Florida Statute § 95.11(5)(b)’s one-
year statute of limitations (“[a]n action to enforce 
an equitable lien arising from the furnishing of 
labor, services, or material for the improvement 
of real property” is one year).

Howell v. Orange Lake Country Club, Inc., Case 
No. 5D19-2473 (Fla. 5th DCA 2020).
A trial court must hold an evidentiary hearing to 
impose an injunction even when the defending 
party’s pleadings have been stricken.

Williams v. M & R Construction Of North 
Florida, Inc., Case No. 1D19-4518 (Fla. 1st DCA 
2020).
Only a “joint creditor” of a husband and wife can 
execute upon entirities property, and “joint” under 
Beal Bank, SSB v. Almand & Assocs. 780 So. 2d 
45, 53 (Fla. 2001), means a creditor who obtained 
a judgment against husband and wife jointly.

Sack v.  WSW Rental  Of 
Sarasota, LLC, Case No. 2D19-
728 (Fla. 2d DCA 2020).
The measure of damages for 
harm to chattels is loss of use 
of the chattel together with “the 
difference between the value of 
the chattel before the harm and 
the value after the harm” or 
“the reasonable cost of repairs 
or restoration where feasible, 
with due allowance for any difference between the 
original value and the value after repairs.”

Escadote I Corporation v. Ocean Three 
Condominium Association, Inc., Case No. 3D19-
0500 (Fla. 3d DCA 2020).
Summary judgment for the Releasee below is 
proper as the following release is a general release 
of all claims and is not limited to pre-existing 
claims:

[Releasor releases Releasee] of and from any and 
all property damage claims, actions, causes of 
action, damages or demands, in whatever name 
or nature, in tort, in contract or by statute, in 
any manner arisen, arising, or growing out of 
any property damages, property expenses, or 
losses sought or claimed, of whatever name 
or nature, past, present, or future, which in  
any way arise out of or were the result of the 
property damage occurring at [the Unit] from 
inception until March 24, 2010.  This release 
covers any and all property damage claims 
of the Releasing Party for any consequential 
damages and  expenses which have arisen, 
arise, or which may hereafter  arise out of the 
incidents or matters which were alleged in, 
or could have been alleged in CASE NO.: 06-
10808 CA 04 . . . except that it does not release 
claims for future failures of the Ocean Three 
Condominium Association, Inc. to maintain the 
common elements.

Continued On Next Page . . .
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Kustom US, Inc. v. Herry, LLC, Case No. 1D20-
90 (Fla. 1st DCA 2020).
The rule that venue is proper where the breach 
of contract occurred applies only in instances 
where liquidated damages are being sought and 
not where the amount of damages alleged must 
be proved by evidence.

Drapp v. South Florida Lending Corp., Case No. 
2D19-1949 (Fla. 2d DCA 2020).
Deeds are presumed valid and the burden of 
proof in an action to set aside deeds based on 
lack of capacity is upon the party claiming lack 
of capacity.

Quirch Foods LLC v. Broce, Case No. 3D20-842 
(Fla. 3d DCA 2020).
An employment agreement signed while employed 
by the organization requesting the employment 
agreement is supported by consideration.

Lakeview Loan Servicing, LLC v. Walcott-Barr, 
Case No. 4D19-1582 (Fla. 4th DCA 2020).
A certified return receipt card is not necessary to 
prove an attempt to enter into the “face to face” 
meeting requirement of 24 C.F.R. § 203.604(d) 
(2019).

Tufts v. Hay, Case Nos. 19-11496 & 19-11603 
(11th Cir. 2020).
The Barton (v. Barbour, 104 U.S. 126 (1881) 
Doctrine (suit cannot be brought against a court-
appointed receiver without leave of the court 
that appointed the receiver) does not apply in 
bankruptcy court after the case is closed.

Pine Mountain Preserve, LLLP v. Commissioner 
Of Internal Revenue, Case No. 19-11795 (11th 
Cir. 2020).
A grant to a qualified conservation trust, so long 
as the grant is in perpetuity for conservation 
purposes, qualifies for tax deductibility under  
I.R.C. § 170 even though it is a “Swiss cheese” 
grant, i.e., land granted for conservation with 
pockets of development.

Santana v. Miller, Case No. 3D19-1808 (Fla. 3d 
DCA 2020).

The following language is sufficient to release 
future claims, including for discriminatory and 
hostile work environment:

Based on the consideration described above, 
Employee hereby fully and finally releases and 
discharges Employer from any and all claims, 
wages, overtime, vacation pay or any sums of 
any nature whatsoever, up through the date 
this Release is signed . . .

Aleman v. Gervas, Case No. 3D19-2255 (Fla. 3d 
DCA 2020).
The following clause requires the company, and 
not individual members, to pay amounts due to 
Aleman:

6. Morningside Management LLC. The Parties 
are equal owners, directly or indirectly, of 
Morningside Management LLC (“MM”). The 
Parties will endeavor to restructure or liquidate 
this company and pay the amounts owed to 
Raymond [Aleman]. Within thirty (30) days 
of the date of this Agreement, each of Gervas 
and Aleman will pay one half of the amounts 
owed to the law firms of Murai Wald Biondo & 
Moreno P.A. and Lagos and Priovolos.

Continued From Previous Page . . .
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2020-2021 JRC Committee 
Members – Chief Judge Lawrence 
Mirman, Judge Elizabeth 
Metzger, Judge William Roby, 
Gene Zweben and Kathryn 
McHale

Our Purpose: The purpose 
the MCBA’s Judicial Relations 
Committee (JRC) is primarily 
to serve as a liaison between 

the Martin County Bar Association and the 

19th Circuit’s Judiciary.  Moving forward, 
the JRC will be planning, implementing and 
coordinating certain programs designed and 
focused on improving relationships and overall 
communications between the Bench and Bar. 

Please look for our Judicial Speaker Series 
schedule TBD!

If you are interested in the JRC please contact 
Jessica VanValkenburgh, Esquire, at jjjmmmvvv@@@@
mccarthysummers.coom 

Judicial Relations Committee
Jessica Van Valkenburgh - Chair

W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualified Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Office

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

Social Security Disability

Representing the injured and disabled 

for over 40 years.

2114 SE Rays Way 

Stuart, FL 34994 

Telephone: 772-288-1300 

Fax: 772-288-2135

Law Office Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

19th Circuit Judicial Nominating Commission
The MCBA will continue to post updates on the 19th Circuit JNC Commission meetings 
and deadlines for appointments to fill judicial vacancies as they become available at 
www.martincountybar.org

For more information, email martincountybarassociation@msn.com
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Young Lawyers Division
Jeanette Lugo  - Co-Chair

Matthew Worsham  - Co-Chair

Thank you again to Shaunie Rodriguez and Joe Tierney-
The Nest Group with NextHome Treasure Coast for 
sponsoring our happy hour on Friday, October 16, 2020. 
Visit their website at http://nestgroup.homes/ or call 
them directly at (715) 584-0088 for all of your real estate 
needs. 

If you missed out, not to worry, YLD is hosting “A Holly 
Jolly Time” at Talk House (514 NW Dixie Hwy, Stuart, FL 

34994) on Friday, December 11, 2020 at 5:30 PM. If you have any 
questions, please contact Jeanette Lugo (Jeanette.M.Lugo@gmail.
com) or Matthew Worsham (MWorsham@crarybuchanan.com).
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manufacturer, fell victim to a fraudster who sent 
emails purportedly from the plaintiff’s Chinese 
vendor. These emails advised the plaintiff that 
due to an audit and bank rules, payment had 
to be sent to a different account than usual. In 
reliance on these emails, plaintiff wired the funds 
as directed. After discovering the scheme, the 
plaintiff made a claim with its insurer under a 
computer fraud provision of its policy. The insurer 
denied the claim and a lawsuit was filed. In the 
litigation, the insurer argued that the claim was 
not covered because: (1) plaintiff did not suffer a 
“direct loss”; (2) this was not a case of computer 
fraud; and, (3) the loss was not “directly caused by 
computer fraud”. Although the insurer prevailed 
before the trial court, the appellate court reversed 
and entered judgment for the plaintiff. On the 
first point, the appellate court found that plaintiff 
suffered a “direct loss” at the moment it transferred 
the funds to the fraudster. The fact that plaintiff 
owed that money to its Chinese vendor did not 
affect that analysis. On the second point, the 
Court found the insurer’s argument (namely, that 
a computer must actually be used to fraudulently 
transfer the funds as opposed to only being 
involved in the fraudulent scheme) was erroneous. 
Instead, the Court explained that the sending of 
fraudulent emails to induce a funds transfer was 
sufficient under the policy definition to trigger 
coverage. As to the third point, after grappling 
with the definition of “direct”, the Court found 
that it did not need to determine which definition 
prevailed. This was so because no matter what 
definition it used, plaintiff had suffered a direct 
and immediate loss. Finally, upon very careful 
analysis of the policy exclusions, the Court found 
that the claim was not excluded.

On the other hand, in Sanderina, LLC v. Great 
Am. Ins. Co., 2019 U.S. Dist. LEXIS 154760 (D. 
Nev. 2019), a fraudster, pretending to be the 
majority interest holder in plaintiff’s company, 
sent emails to an employee of plaintiff requesting 
fund transfers. After the employee sent funds on 
several occasions to the tune of approximately 
$260,000.00, the plaintiff-company realized 
it had been scammed. Unfortunately, though, 
the plaintiff was unable to show that its email 
system had been hacked. Notwithstanding this, 
the plaintiff submitted the claim to its insurer 
under the forgery coverage, computer fraud 
coverage, and funds-transfer fraud coverage 
clauses. The insurer denied the claims. In the 

litigation, the trial court ruled in favor of the 
insurer on the forgery coverage claim. Relying 
on Taylor, 681 Fed. Appx. 627, discussed supra, 
the court found that the emails were not the 
equivalent of financial instruments as required 
to trigger coverage under the policy. Also, relying 
on Taylor, the court found that the insurer 
properly denied coverage under the computer 
fraud coverage clause. Essentially, other than 
sending an email, there was no evidence that 
there was access gained to plaintiff’s computers. 
Consequently, the court concluded that coverage 
had not been triggered under the policy language. 
With regard to the final policy provision, i.e. the 
funds-transfer fraud provision, the court once 
again ruled in favor of the insurer and relied on 
Taylor. As part of its rationale, similar to Taylor, 
the court found that the instructions given to the 
financial institution were known by plaintiff and 
were not without plaintiff’s knowledge as would 
be required to obtain coverage. Ultimately, the 
court entered judgment in favor of the defendant. 
Interestingly, like the Court in Taylor, this court 
found “knowledge” despite the fact that such 
“knowledge” was induced by fraud.
As a final example, in Principle Sols. Grp., LLC 
v. Ironshore Indem., Inc., 944 F. 3d 886 (11th 
Cir. 2019), the plaintiff filed a claim with its 
insurer under a commercial crime insurance 
policy. The claim stemmed from a sophisticated 
phishing scheme in which a scammer posed 
as an executive of plaintiff’s company and 
persuaded an employee to wire 1.7 million dollars 
to a foreign bank account. The scheme involved 
the use of electronic communications as well as 
phone calls with a purported attorney. The policy 
covered “loss resulting directly from a fraudulent 
instruction directing a financial institution to 
debit [Principle’s] transfer account and transfer, 
pay or deliver money or security from that 
account.” The insurer denied the claim and the 
insured filed suit. At the trial court level, judgment 
was entered in favor of plaintiff. As discussed in 
the Eleventh Circuit’s opinion, the insurer took 
the position that the initial fraudulent email 
did not direct a financial institution to debit 
the account, but only advised the employee to 
await instructions from the purported attorney. 
In addition, the insurer argued that due to the 
numerous steps involved in the scheme, the 
loss did not “result  directly from” a fraudulent 
instruction. It was the insurer’s position that

Continued On Next Page.. 

Continued From  Page 8
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these facts supported a proper denial of coverage. 
As to the first argument, the Court found that the 
loss did, in fact, involve a fraudulent instruction 
directing a financial institution to transfer funds. 
In doing so, the Court refused to focus on each 
email alone, but considered them together as part 
of the overall scheme. In sum, the Court explained 
that the emails, when viewed together, were sent 
with the purpose of effectuating the fraudulent 
scheme. As to the second argument, the Court 
found that the loss did “result directly from” a 
fraudulent instruction. Relying on Georgia law, 
the Court explained that the term “direct” means 
proximate and not immediate. Because each of 
the purported intervening acts involved in the 
scheme was foreseeable, the Court found that 
the chain of causation was not broken. Based 
on its analysis, the Court affirmed the summary 
judgment entered below in favor of the insured.

As a result of the uncertainty in the law and the 
various potentially available policies, business 
owners should engage in an in-depth discussion 
with their insurance providers and counsel 
regarding available coverages. The business 
owner should be advised that such coverages may 
include, but are not limited to, general liability 
policies with applicable endorsements or separate 
policies, which cover losses for crime, computer 
fraud, and/or cyber conduct. Despite the names 
of these policies and provisions, though, a 
business owner should never assume that the 
policy automatically covers the type of electronic 
fraud discussed above. Instead, it is imperative 
that the business owner read the governing 
policy language to determine the actual breadth 
of coverage. While it is likely impossible to predict 
every single hypothetical scheme that may be 
concocted and whether it would be covered under 
certain policy language, the business owner 
should seek the broadest coverage available on 
this issue. Moreover, although not widely known, 
there is actually room for the business to negotiate 
broader coverage with an insurer.4 In doing so, 

a business owner may wish to consult with his/
her insurance agent about potential policies and 
endorsements available which provide “Social 
Engineering Fraud Coverage”.5  By way of example, 
some of these policies/coverages may be written 
with the following or similar provisions:

 - “loss resulting from an Organization 
having transferred, paid or delivered any 
Money or Securities as the direct result of 
Social Engineering Fraud committed by a 
person purporting to be a Vendor, Client, 
or an Employee who was authorized by the 
Organization to instruct other Employees to 
transfer Money or Securities.”

 - “direct loss from the transferring, paying 
or delivering of Money or Securities, directly 
caused by Social Engineering Fraud.”

 - “the Loss of Assets, excess the applicable 
deductible, resulting directly from Agent Theft, 
Computer Fraud, Dishonesty, Forgery, Funds 
Transfer Fraud, Impairment, Fraudulently-
Induced Instruction or Non-Payment of Money 
order/Counterfeit Paper currency, which is 
first discovered by the Insured pursuant to 
clause [ ] Discovery of Loss of this Loss of 
Assets Coverage Section.”6

In sum, it is important for businesses to take a 
multifaceted approach to minimize victimization 
and loss arising out of electronic fraudulent money 
transfer schemes. This approach should likely, 
at a minimum, focus on engaging qualified IT 
professionals, educating and training employees, 
and obtaining broad insurance coverage which 
contemplates the types of wrongful acts currently 
being perpetrated by highly skilled bad guys. As 
always, businesses must remain vigilant and 
plan accordingly.

Continued From Previous Page 

4 See “Insurance Coverage for ‘Phishing’ Losses – Make Sure Your ‘Net’ is Adequate Before You Get Caught*” by 
Lisa M. Campisi, Esq. of Blank Rome, LLP, published in February 2018 in the International Risk Management 
Institute Journal.
5 Id.

6 Id.
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Legal Resources / CLE
CLE seminars are available free of charge to all MCBA members through the Clerk of Court Office - 
Official Records Division at the Martin County Courthouse (1st Floor). Non-members may rent them 
for a fee. If you have new seminar suggestions, please e-mail martincountybarassociation@msn.com 
for consideration.

The Law library is located on the first floor reference area of the The Blake Library at 2351 SE 
Monterey Road in Stuart, with expanded hours of access to library patrons. Legal research assistance 
will continue to be offered Monday through Thursday (Noon to 4:00 p.m.); Blake Library hours are 
Monday – Thursday (10 a.m. to 8 p.m.) with all other days open 10 a.m. to 5:30 p.m. except for 
Sunday (closed).

Current CLE Seminars Available Include the Following:  

• Florida Law Update 2019; Valid through 12/31/2020.  Credits: 8.0 General, Certification 
Hours: 2.0 Business Litigation, 1.0 Criminal Appellate, 1.0 Criminal Trial, 1.0 Elder Law, 1.0 
Juvenile Law, 1.0 Labor & Employment, 1.0 Marital & Family Law, 1.0 Real Estate, 1.0 Wills, 
Trusts & Estates.

• 39th Annual Legislative & Case Law Update 2019: Valid through 1/31/2021.  Credits: 98.0 
General, 2.0 Ethics; Certification Hours: 8.0 Condo & Planned Develpement, 8.0 Real Estate, 8.0 
Tax, 8.0 Wills Trusts 7 Estates.

• MCBA Monthly Lunch Meeting - August 16, 2019.  Valid through 2/28/2021. Topic:  State of 
the The Florida Bar. Credits:  1.0 General CLE Credit and 1.0 Technology CLE Credit.  

• MCBA Monthly Lunch Meeting - September 20, 2019. Valid through 3/31/2021. Topic:  Election 
Legislative Updates and Martin County Youth in Government Program.  Credits: 1.0 General 

• MCBA Monthly Lunch Meeting – October 18, 2019.  Valid through 4/30/2021. Topic:  Overview 
of the Public Defender and State Attorney Offices, Credits: 2.0 General, 2.0 Technology

• Parenting Plans from Start to Finish. Valid through 8/21/2021.  Credits:  Marital and Family 
Law 7.5 hours; Professional Responsibility 1.0 credit hour; Ethics 1.0 credit hour; Technology 1.0 
credit hour.

• MCBA Monthly Lunch Meeting - February 21, 2020.  Valid through 8/31/2021.  Topic:  Diversity 
and Juvenile Justice;  Credits:  2.0 General, 2.0 Bias Elimination; Certification Credits:  2.0 
Juvenile Law

• MCBA Monthly Lunch Meeting (Virtual) - August 21, 2020.  Valid through 1/31/2022.  Speaker:  
FL Supreme Court Justice Jorge Labarga. Topic:  The Role of the Judicial Branch during time of 
societal division. Credits: 1.0 General

• MCBA Monthyl Meeting (Virtual) - September 18, 2020.  Valid through 3/31/2021. Speaker:  
Giles Kibbee, SVP and General Counsel Houston Astros and Crane Companies.

• 2020 Survey of Florida Law (2 copies) - Valid through 11/30/2021.  Credits:  13.5 General; 
3.0 Ethics; 2.0 Mental Illness; 1.0 Professionalism; 3.0 Technology.  Certification Credits: 1.0 
City, County and Local Government; 1.0 Civil Trial; 1.0 Condominium and Planned Development 
Law; 2.0 Elder Law; 1.0 Labor and Employment Law; 1.5 Marital and Family Law; 1.0 Real Estate; 
1.0 State/Fed Govt & Admin Practice; 1.0 Tax Law; 4.0 Wills, Trusts & Estates.

The materials are located in the office of the Martin County Clerk and Comptroller, Official Records 
Division, 100 SE Ocean Blvd., 1st Floor. Office hours are 8:00 am – 5:00 pm, Monday through Friday. 
If you have any specific questions regarding these instructions, please contact the Official Records 
Division at 772-288-5553.
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The Florida Bar Updates / Board of Governors’ Report
GREG WEISS - 19TH CIRCUIT BOG REPRESENTATIVE

RACE TO THE COURTHOUSE

Keep updated on Florida Bar initiatives and Board of 
Governors information, meeting minutes and reports by 

visiting the website regularly!

A direct link can be found at The Florida Bar’s 
home page (www.floridabar.org) by clicking the 

“About The Bar” 

Judge Sponsor:   

 Jury Sponsor:     Fox McCluskey Bush Robison, PLLC
                             Guy, Yudin & Foster LLP
                             CenterState Bank 
      Kathryn L. McHale, LLC

 Evidence Bag Sponsor:  Gloretta H. Hall, P.A.

 In-Kind Sponsor: 

McCarthy, Summers, Wood, Norman, Melby & Schultz, P.A.

New Date Announced for the Race to the Courthouse 5k Run/
Walk.

April 17, 2021.
Due to the Corona Virus situation, we have rescheduled 
the race to Saturday, April 17, 2021.  We hope everyone 
can adjust their schedule and still join us for this 
incredible race that raises money for the Legal Aid 
Society of Martin County and the Martin County 
Bar Association Scholarship Program.  

All runners currently registered will have their 
registrations automatically transferred to the new 
date.  Registration is still open, so sign up now.   We 

are hoping you all can join us and look forward to another great race!

Fleet Feet
Natalies Orchid Island Juice Co.
Zweben Law Group
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Your local IT experts
Offering Remote Support

FOR ALL YOUR
BUSINESS COMPUTER NEEDS

Managed IT  Services

Managed Backups

Security Solutions

Hardware 
Management

772 285-9934
www.spiral.tech

Security. Data Pretection,
Remote Support, Hardware, Software

Integration and more!

Mark your Calendars!

Justice Major B. Harding American Inns of Court
2020 – 2021 Meeting Dates

**To be used as an alternative date if necessary

December 2, 2020**
January 13, 2021
February 10, 2021

March 10, 2021

April 14, 2021
May 12, 2021

June 2, 2021**
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Notice: Your clients and the public at large can now access online courses directly through the MCBA website.  
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are 
included online and programs can be started/stopped, picking up where you left off, as many times as you 
like. Help the MCBA promote this community service while generating income to support local initiatives!

Florida Online Traffic School Courses:

• Basic Driver Improvement 4-hour course (Traffic Ticket - TCAC)
• First-time Driver 4-hour course
• Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
• Florida Mature Driver Program 6-hour course

All traffic courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored 
by the American Safety Council.

Parent Education and Family Stabilization Online Course:

This 4-hour course is required by Florida law for concerned parties seeking to obtain a final judgment 
of dissolution of marriage in Florida when minor children are involved. The course is approved by the 
Department of Children & Families and provided by a division of the University of Continuing Education.

The courses are provided via the American Safety Council which is the leading source for online driver 
education, workplace safety training, continuing education, online business and security solutions, and more!

O  R  O   T  MCBA

Florida Free Legal Answers Program

Did you know that The Florida Bar provides free virtual legal information through its 
cooperative effort with the American Bar Association to low-income Floridians via 
the Florida Free Legal Answers Program?

Members of the public can go to:  hhttps://florida.freeeleggalaanssswerss.oorrgg/ to sign up 
and answer a few questions to see if they qualify to use the service.

Florida lawyers may enroll to join the effort by visiting   clicking on “Volunteer 
Attorney Registration” and agreeing to the attorney agreement.
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Links, Jobs and LegislationLinks, Jobs and Legislation  

Martin County Ordinances

Visit
 www.martincountybar.org 

for resources, links, events and member contact 
& practice area information.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

Emergency Hotline / Info: 772.742.9229

All Martin County ordinances may be found on 
the County website: 

https://www.martin.fl .us. 
Click on Departments, County Attorney, County 

Code & Ordinances. 
See ordinance list on right side of web page

(ex: Ordinances 800-849). 

Track Legal Legislation

For more detailed information on specific legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

All City of Stuart ordinances may be 
found on the City website:

 www.cityofstuart.us. 

Click on link at the bottom of the page.

City of Stuart Ordinances
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When:

Where:

Speaker

Topic:
 

CLE:

Friday, December 18, 2020  
12:00 Noon

Zoom

Dr. Jack Mitchell, SafeSpace
MCBA Member Roundtable

Open Discussion, Member Q & A

CLE credit has been applied for

Please RSVP to: martincountybarassociation@msn.com 
No later than Tuesday, December 15, 2020 

 
Zoom call details will be sent no later than December 16, 2020

 to members who RSVP.

Please join us for MCBA’s CLE Monthly Meeting, 
Friday, December 18, 2020


