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The Side Bar Newsletter
Published monthly, excluding June & July,
by the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news or
other information for publication in the
SideBar, please call (772) 220-8018 or
email information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1 st
of the month preceding publication.

Please Join Us on March 20, 2020
On Friday, March 20, 2020, the Executive Board and Diversity
Committee of the Martin County Bar Association (MCBA)
invites its members, prospective members and any guests to
join us for our monthly luncheon meeting at the Kane Center
in Stuart. Networking begins at 11:30 a.m. and lunch will
be served promptly at noon.
We are very excited to welcome United States Attorney for the
Southern District of Florida, Ariana Fajardo Orshan as our
guest speaker.
Ariana Fajardo Orshan was nominated by the President of the
United States and confirmed by the United States Senate as
United States Attorney for the Southern District of Florida in September 2018. She
currently serves as the chief federal law enforcement officer for the area covering
Ft. Pierce to Key West and west to Sebring. Ms. Fajardo Orshan manages 220
attorneys, and an equal number of staff members, in four offices within the district.
The mission of her office is to enforce and defend the laws of the United States of
America through the prosecution of criminal cases as well as prosecuting and/or
defending civil cases.
Prior to her nomination as U.S. Attorney, she was appointed to the Circuit Court
of the Eleventh Judicial Circuit of Florida in April 2012. She served as a judge in
the Criminal Division, the Children’s Division and the Family Division. She was an
administrative judge and worked alongside the Chief Judge in the circuit to create
a specialized court division for the benefit of children. Ms. Fajardo Orshan has
received numerous awards for her contribution to our justice system.
Prior to her judicial appointment, Ms. Fajardo Orshan was a partner in a law firm
with her husband, Robert Orshan, where she specialized in the area of matrimonial
litigation. She began her legal career as an Assistant State Attorney in Miami-Dade
County and also worked with the firm of Wilson Elser Moskowitz Edelman & Dicker
LLP. For several years, Ms. Fajardo Orshan also enjoyed grooming future lawyers as
adjunct professor at Florida International University College of Law.
Throughout her legal and judicial career, Ms. Fajardo Orshan has been involved
with numerous civic and professional organizations, and in many, she assumed
leadership positions. She continues to remain involved with the Cuban American
Bar Association, the Dade County Bar Association, and the Federalist Society. As
a member of the judiciary, Ms. Fajardo Orshan was appointed to many statewide
committees and as a lawyer she served on committees with the Florida Bar to
improve professionalism.
Ms. Fajardo Orshan has been a member of the Florida Bar since 1996 and is a
member of the Federal Bar for the Southern District of Florida. Ms. Fajardo Orshan
graduated from Nova Southeastern University Shepard Broad Law Center and
received a Bachelor’s in Science degree from Florida International University.
We look forward to an insightful and engaging program with another great turnout.
There is no charge for MCBA members; guests are welcome and can pay the $30 lunch
fee at the door. To RSVP, contact (772) 220-8018 or martincountybarassociation@
msn.com by Friday, March 13, 2020. RSVP is required for all attendees.

MCBA 2019 - 2020 Executive Board:

President:
Jason D. Berger

Treasurer:
Jeffrey Friedman

Immediate Past President:
Barbara Kreitz Cook

Vice President:
Barbara Kibbey Wagner

Secretary:
Adam G. Schwartz

Executive Director:
Robyn O’Heron

Voicemail Line: (772) 220-8018 EMail: martincountybarassociation@msn.com Website: www.martincountybar.org
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Message From the President

March 2020

Martin County Bar President - Jason Berger, Esq.

W

hat makes
you happy?

What makes you happy?
We have chosen to
pursue a very high stress,
high intensity and highly
demanding profession.
From law school and the
Bar examination through
years of the practice of
law, our learning curve
has always been, and will
always be, immense and constantly changing.
Our profession requires the utmost diligence,
competence and professionalism. So how do we
define and seek our own personal happiness?
Black’s Law Dictionary defines the constitutional
right to the pursuit of happiness as “the right to
pursue any lawful business or vocation, in any
manner not inconsistent with the equal rights of
others, which may increase their prosperity, or
develop their faculties, so as to give to them their
highest enjoyment.” Given our constant stress
of deadlines and time constraints, we’ve come
up with a simple list which may add to your
enjoyment of the practice of the law and to your
personal pursuit of happiness.
1. Spend quality time with your family, friends
and loved ones.
2. Get your rest/sleep more. Always find time
to recover!
3. Exercise. Get the blood flowing (even if it’s
just for a few minutes a day!)
4. Eat healthier.
5. Help others.
6. Practice gratitude. (There certainly is a great
deal to be thankful for!)
7. Avoid regrets.
8. Go outside. (When you remove yourself from
the office/courtroom, it really is a beautiful
world out there!)
9. Take time for yourself. Take trips. Life is full
of new adventures and experiences.
10. Practice smiling, give hugs and make others
smile!

In pursuing the practice of law (and serving as
members of the MCBA) we share common bonds,
common interests and common experiences. It’s
not easy for any of us, but we certainly hope you
find happiness, fulfillment and pride in your
personal life and in your professional life.
Who’s ready for Daylight Savings?
On Sunday, March 8, 2020, Daylight Savings
time begins. Although we lose an hour of sleep,
the good news is that we will have more daylight
in the evening!
Who’s ready for St. Patrick’s Day?
St. Patrick’s Day is celebrated on Tuesday,
March 17, 2020, as a day of recognition of Irish
and Irish American culture. For the Feast of St.
Patrick, it’s never too early to plan to enjoy some
corned beef and cabbage, shepherd’s pie and
some good old-fashioned Irish Whiskey!
Who’s ready for Spring?
We mark the official arrival of Spring (the Vernal
Equinox) at 11:50 p.m. on Thursday, March 19,
2020. The event marks the astronomical first
day of Spring in the Northern Hemisphere.
Who’s up for March Madness?
The NCAA basketball tournament (March
Madness) begins on March 17, 2020, and
concludes with the finals in Atlanta, Georgia, on
Monday, April 6. The University of South Florida
in Tampa will host 1st and 2nd round action from
March 19th through March 21st. If it’s on your
“bucket list,” get your March Madness tickets
ASAP!
Monthly Luncheon
For our Women’s History Month Luncheon,
we are honored to have Ariana Fajardo Orshan,
United States Attorney for the Southern District
of Florida, address us on March 20.
Continued On Next Page . . .
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Continued From Previous Page . . .

Happiness is a choice, so choose wisely and “clap
along – if you will” with Pharrell Williams:
Clap along if you feel like a room without a roof
Because I’m happy
Clap along if you feel like happiness is the truth
Because I’m happy
Clap along if you know what happiness is to you
Because I’m happy
Clap along if you feel like that’s what you wanna do
Wishing you all the very best in your enjoyment
of the practice of the law and in your personal
pursuit of happiness!
Very respectfully,

Jason Berger, Esq.
President, Martin County Bar Association
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The Martin County Bar Association Executive Board
invite you to our Monthly CLE Luncheon Program on
Friday, March 20, 2020.
We are excited to announce that our speaker will be
US Attorney for the Southern District of Florida,
Ariana Fajardo Orshan.
We are looking forward to Ariana’s presentation and hope you are able
to join us. RSVP by Friday, March 13, 2020
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In Memoriam
John Mariani

It is with great sadness that we inform you of the death of our
friend and colleague John Mariani.
John was born in Bryn Mawr, Pennsylvania, on July 25, 1951.
John attended the University of Notre Dame (where he was
a member of the National Championship Football Team) and
University of Miami School of Law. After graduation, John
began his distinguished legal career as a law clerk for the
United States Court of Appeals for the Third Circuit, before
moving to New York where he practiced for more than a decade.
John moved to Florida in 1988 and spent the next 30 years
practicing law as a trial and appellate attorney in Palm Beach
and Martin Counties. Prior to founding Kammerer Mariani,
John practiced at Gunster from 2004 to 2010.

John Mariani

John is former chair of the Florida 15th Circuit Judicial
Nominating Commission, and of the Federal Magistrate Judge Merit Selection Panel for the
Southern District of Florida.
John was an amazing human being, friend, colleague and mentor to many members of the
Martin County Bar Association and The Major Justice B. Harding American Inns of Court.
John recently discussed his love of mentoring at our Martin County Bar Luncheon on January
17, 2020.
John is survived by his three children and six grandchildren.W
Please keep John’s family in your thoughts and prayers.

In
Memoriam
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Mark Your Calendars for these Upcoming Events!
March 6 – 8, 2020

Camping/Kayak/SUP
Sebastian Inlet State Marina & Park
Cost: $70 per 2 people;
Send check to: MCBA, PO Box 2197, Stuart, FL 34995

March 9, 2020

Judicial Relations Speaker Series
Speaker: Judge Michael McNicholas
11:45 a.m. @ McCarthy, Summers, Wood, Norman, Melby & Schultz
RSVP by March 6, 2020 to jmv@mccarthysummers.com

March 10, 2020

Wills, Trusts, Estates Committee Meeting
Noon @ McCarthy, Summers, Wood, Norman, Melby & Schultz
RSVP by Noon, March 9, 2020 to Diane Meislohn at
dpm@mccarthysummers.com

March 17, 2020

FAWL CLE
Speaker: Juliet Murphy Roulhac, In-house counsel to FPL
12 noon @ Mrachek, Fitzgerald, Rose, Konopka, Thomas and Weiss

March 25, 2020

Paralegal Committee Meeting
Speaker: Jason Berger; Topic: Legal Ethics, The Basics
5:30 p.m. Mrachek Law
RSVP by March 23, 2020 to Plewis@mrachek-law.com

March 26, 2020

MCBA Happy Hour
5:30 – 7:30 p.m. @ Engel & Voelkers

More Details coming
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March 28, 2020

FAWL Health & Wellness Membership Drive
10:00 a.m. – 1:00 p.m.
Port Salerno Civic Center

March 29, 2020

Run to the Courthouse 5K Run/Walk
See Page 29 of the SideBar for registration information

May 1, 2020

Law Day - Volunteers Needed
Martin County Courthouse
More details to follow

May 2, 2020

MCBA Golf Tournament
8:30 a.m. @ Lost Lake Golf Club
See MCBA website for registration information

May 9, 2020

9th Annual MCBA Tennis Tournament
9:30 a.m. @ Mariner Sands Country Club
To sign up contact Ray Robison (robison@foxmccluskey.com)

May 15, 2020

Annual Banquet
6:30 p.m.
Mariner Sands Country Club
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Member Spotlight

David Earle
Education- University of Florida
Law School- Nova Southeastern University
How long have you been practicing law?
Twenty-seven (27) Years.
What do you like most about it?
Advocacy in Court.
What don’t you like?
Incivility.
What are the biggest changes you have
seen through the years?		
The rise of alternative dispute resolution.
How do you define success?
I enjoy coming to work each day.
Who inspires you?
My two (2) daughters.
Who has been the most influential person
in your career?
I’d have to say my partner, Deborah
Ross.
If you could choose anyone as a mentor,
who would you choose?
The first President Bush.
What is the best piece of advice you have
ever received?		
Listen carefully.

If you weren’t an attorney, what would
you be doing?
Probably a journalist.
If you could switch places with someone
for a day, who would it be?
One of those boat captains on “Wicked
Tuna”
What’s on your bucket list?		
Travel.
If you could visit anywhere in the world,
where would you go?
Ireland.
What is something about you - a fun fact
- that not many people don’t know about
you?
My wife and I met each other in the first
grade at J.D. Parker Elementary School
in Stuart, Florida.

What advice would you give to someone
looking to become an attorney?
Listen carefully.
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2020 MCBA Golf Tournament / Sobel Cup
To benefit the MCBA Scholarship Fund
Sponsorship Opportunities
Gold Sponsor $1500

1 Available
Includes Foresome ($500 value)
Name/Logo prominently displayed on all print
materials relating to tournament
Signage at tournament
Name/Logo with hyperlink on website and in
The SideBar advertising event
Recognition at CLE luncheons leading up to event
Full page ad in 1 issue of The SideBar

D
L
O

S

Cart Sponsor $500

1 Available
Name/Logo displayed on all golf carts used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in
The SideBar advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

D
L
O

S

Luncheon Sponsor $750

1 Available
Includes entry fee for 2 golfers ($250 value)
Name/Logo on all print materials relating to
tournament
Sign at Lunch
Name/Logo with hyperlink on website and in
The SideBar advertising event
Recognition at CLE luncheons leading up to event
½ page ad in 1 issue of The SideBar

Scorecard Sponsor $500

1 Available
Name/Logo displayed on all scorecards used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

Beverage Cart Sponsor $500

Breakfast Sponsor $300

Gift Bag Sponsor $300

Hole-in-One Sponsor $250

1 Available
Name/Logo displayed on beverage cart used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

1 Available
Logo on each gift bag
Name/Logo in all print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons
Business Card size ad in 1 edition of The SideBar

1 Available
Signage at Breakfast
Name/Logo in all print materials relating to tournament
Name / Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons leading up to event
Business Card size ad in 1 edition of The SideBar

4 Available - 3 Remaining
Signage at specified hole
Name/Logo in all print materials relating to event
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons

Hole Sponsor - $200 per hole

18 Available
Signage at tee box
Name in all print materials relating to tournament
Name on MCBA Website

9

March 2020

The Side Bar

Bankruptcy Committee
Jon Martin - Co-Chair
Nick Bangos - Co-Chair

A Good Start to a Fresh Start
Submitted by Nick Bangos
Much
has
been
written
concerning
the
problems
and amount of outstanding
student loans and the impact
it has on borrowers and
their ability to move forward
and pursue the American
Dream.
Presently, student
loans are nondischargeable
in bankruptcy absent the
demonstration of an undue
hardship. The undue hardship
standard that has been advanced by bankruptcy
courts is onerous and difficult to prove.
In late 2019, the United States Bankruptcy Court
for the Middle District of Florida implemented a
voluntary program establishing procedures for
a Student Loan Modification Program through
Administrative Order 2019-1. Much like a number
of state court and bankruptcy court mortgage
modification programs that are designed to allow
homeowners to maintain their residences by
encouraging lenders to engage in non-binding
mediation, the Middle District’s Student Loan
Program is a voluntary program designed to bring
together student loan lenders and borrowers in
an effort to encourage lenders to think outside
of the box and find solutions to the student loan
crisis.
The program emphasizes the use of Chapter 13 as
a means of restructuring student loan obligations.
A unique feature of the Middle District’s student
loan modification program is that it affords either
the Chapter 13 trustee, the debtor or the creditor
the opportunity to initiate the process by filing a
Notice of Participation, or “Notice of SLM.”
Once the Notice of SLM is filed, the program
provides a portal for the exchange of financial
information that will allow the lender to examine
the debtor’s financial circumstances in an effort
to allow the parties to explore repayment options
and to modify agreements or payment amounts.
Whereas there may not be as much flexibility on
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government-issued
student
loans, private lenders whose
loans for “educational benefits”
are also nondischargeable have
more flexibility working with
student loan obligors to modify
or restructure student loan
obligations.
A key feature of the program
is that it permits the Chapter
13 trustee to make whatever
agreed-upon payment changes directly to the
student loan lender, who then ceases to receive
the payments made under a debtor’s Chapter 13
plan to other unsecured creditors who otherwise
would divide pro rata payments with the student
loan lender. If the parties reach an agreement for
a modification of a student loan, this creates a
win-win for the debtor, the lender and the debtor’s
other creditors who are typically receiving only a
fraction of their allowed claims.
Unless and until Congress alters bankruptcy or
non-bankruptcy law to address this crisis, the
Middle District’s attempts to bring the parties
together in a voluntary setting to address the
problem is a step in the right direction that other
courts will hopefully follow.

Personal Injury
Trial Attorney

Jack Sobel
Board Certified Civil Trial Lawyer

Donaldson & Weston

772-266-5555

jsobel@dwinjurylaw.com
Offices in Stuart and West Palm Beach

The Side Bar
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Solo & Small Firm
Kathy McHale - Chair

3 Tips for Building a Client Base for a Solo or Small Firm Practitioner
1. Relationships – Simply stated, without
clients, we do not have a law practice. Who
are your referral sources? Connections in
networking organizations, colleagues in other
specialties, neighbors, friends of friends, and
do not forget your opposing counsel. One
of the best referral sources is the opposing
counsel who thinks that you are a good
lawyer and someone of good character worthy
of a referral or at least an introduction.
2. Communicate and Connect – Make an
effort to schedule a coffee meet up, breakfast,
lunch or dinner with someone that you do not
know but who could refer you business. A
personal meeting where you can get to know
the person and see if you share common
interests.
Make an effort to establish a
personal relationship with a new potential
referral source.

WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeffrey M. Friedman
Board Certified
Workers’ Compensation
Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262

Jeffrey@vassallobilotta.com
Offices in Stuart and West Palm Beach

3. Be Genuine and Authentic
– Bring your A game when
you meet a new referral
source – By A game – I
mean be your authentic
and genuine self. This will
make you engage with the
person with whom you are
meeting.
Our success in business and
the law is not only dependent
on what we know but also who we know. Clients
are like the fans at a football game or audience
at a concert. Clients and attorneys need one
another to survive.
So, build relationships,
connect and communicate with new referral
sources and be your authentic self. Create the
ultimate customer service experience and you
will succeed and build a significant client base.

Law Office Of

Stephen M. Lewen
Social Security Disability
EXPERIENCE COUNTS!

Representing the injured and disabled
for over 40 years.
2114 SE Rays Way
Stuart, FL 34994
Telephone: 772-288-1300
Fax: 772-288-2135
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Honoring the 19th Amendment: Meet Jeannette Rankin
Submitted by Brandon Woodward

2020 marks the 100th anniversary
of the 19th Amendment, granting
women the right to vote. For
decades, women of the suffragette
movement
campaigned
for
the right to vote. One of the
most notable suffragettes was
Jeannette Rankin.
Jeannette Rankin was born on a
ranch in Montana in 1880, when Montana was
still a territory. Growing up, she worked tirelessly
on the ranch. She observed that men and women
performed the same chores around the ranch,
but only men had political participation. In 1902
she graduated from the University of Montana
with a degree in biology. She became interested
in the new field of social work, eventually moving
to Spokane to become a social worker. She
enrolled in the University of Washington in Seattle
and while there became active in the woman’s
suffrage movement. She traveled to New York
and Washington DC lobbying for voting rights for
women.
She moved back to Montana to fight for voting
rights in her home state. In 1911, she became
the first woman to address the Montana state
legislature.
Her efforts paid off.
Montana
eventually granted full voting rights for women.
In 1916, she ran for the U.S. House of
Representatives, campaigning on a progressive
platform. She won, making her the first woman in
Congress. Her election garnered a lot of national
attention (and several marriage proposals). As a
Congresswoman, she advocated for better working
conditions for miners. She passionately advocated
for national women’s suffrage. However, she is
best known for voting against the declaration of
war on Germany in 1917, declaring “I want to
stand by my country, but I cannot vote for war.”
She was one of fifty members of Congress to vote
against the war, but she took the brunt of the
criticism.
Jeannette Rankin did not seek reelection in 1918.
Due to changes in Congressional districting, her
district was now heavily Democratic (Rankin was
a Republican). After her first term, she advocated
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for stronger child labor laws and pacificism. In
1940 she ran for Congress again, campaigning on
an anti-war platform. She won a second term.
On December 8, 1941 she was the sole member
of Congress to vote no for the declaration of war
against Japan. “As a woman, I cannot go to war
and I refuse to send anyone else.” This decision
was the death of her political career. She needed
a police escort to leave the building that day.
After serving in Congress, Rankin continued to
advocate for women’s rights and pacifism. She
briefly considered running for a third term in
Congress in 1972 to protest the Vietnam war.
Jeannette Rankin’s legacy is best summed up
with her statement from 1916: “I may be the first
woman member of Congress, but I won’t be the
last.”

Proudly Announces
the Firm’s Newest Partner

Amy J. Moniz, Esq.
Amy’s practice focuses on
commercial and residential
real estate transactions,
including the purchase
and sale of real property,
leasing and mortgage
loan financing.

Call (772) 287-2600

www.CraryBuchanan.com

The Side Bar
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“

Introducing Legal Edge...
A unique group of
banking services
created especially for
Legal Practices.

”

“Legal Edge” Banking Service
As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida
based community banks that specialize in building relationships with business owners and
professionals. With a full range of commercial banking products and a team of experienced local
bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice:

For You and Your Employees:

• IOTA and Escrow Accounts

• Personal Accounts for Yourself and

• Business Checking or Analysis Business Checking Accounts
• First Order of 3 on-a-page business checks at no charge
• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent
• Remote Deposit Capture
• Operating Lines of Credit*
• Term Loans for Purchases of Commercial Real Estate*
• 401K Advisory Services

CenterStateBank.com

Your Employees

• Free Initial Order of Personal Checks
• Free Internet, Bill Pay and Mobile Banking
• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services
George Haley

Randy Pennington

ghaley@centerstatebank.com
NMLS#1201240

rpennington@centerstatebank.com
NMLS#1227800

772-426-8155

772-426-8133

*Subject to credit approval
Dec. 2017
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Donna Eng - Co-Chair
Carri Leininger - Co-Chair

Game Changer - Florida Supreme Court Amends Appellate Rule 9.130 to
Clarify Scope of Interlocutory Review of Sovereign Immunity
Last week the Florida Supreme Court issued an
opinion in Florida Highway Patrol v. Jackson,
SC 18-4698, 2020WL370366 (Fla. Jan. 23,
2020) which clarified the state’s right to appeal
interlocutory orders denying sovereign immunity.
Jackson involved the interpretation of Florida
Rule of Appellate Procedure 9.130(a)(xi).
The court stated that sovereign immunity should
be established as early in the litigation as possible.
Recognizing the rule as currently written failed
to protect the sovereign immunity rights of the
state, the opinion discussed the need to change
the language of the rule. The court promptly
issued a separate opinion amending the rule in
In re Amendments to the Fla. Rule of Appellate
Procedure 9.130, No. SC19-1734, 2020WL370367
(Fla. Jan. 23, 2020).
Jackson involved a fatal car accident. The accident
occurred after smoke from a brushfire decreased
visibility on the interstate.
Florida Highway
Patrol (“FHP”) closed the interstate after two car
crashes occurred. The lawsuit directly challenged
FHP’s decision to open the interstate.
FHP
filed a motion for summary judgment asserting
immunity for its policy level decision to re-open
the road. The order denying summary judgment
did not explicitly reference sovereign immunity.
The Supreme Court affirmed the First District
Court of Appeals decision which dismissed the
appeal for lack of jurisdiction; however, the court
addressed the merits of Rule 9.130(a)(xi).

The court determined that
the current version of the rule
“insufficiently
protects
the
interests underlying sovereign
immunity.” The court explained
that sovereign immunity “is
immunity from liability and an
immunity from suit.” The court
noted that sovereign immunity
should be established early
in the litigation because the
immunity derives from the
separation of powers doctrine.
The court also determined that
the rule was “overly deferential
to the trial court’s decision as
to whether it identified factual
disputes that were actually
material to a party’s entitlement
to sovereign immunity.” The
court acknowledged that this
was a difficult issue where the
appellate courts have particular
expertise.
The new rule provides the government a right
to appeal the denial of a motion which “asserts
entitlement to sovereign immunity.” This allows
review before the government must spend time and
resources preparing for trial. With these changes,
the language of the “new rule” is consistent with
its original intent.

Mark your calendar!
Tri-County Bar APS Seminar
Inside the Appellate Court
June 10, 2020
More details to follow
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Paralegal Committee
Pamela Lewis - Chair

Be sure to join us on March 25,
2020 to hear Jason Berger speak.
Jason will speak regarding ethics,
the basics. Please join us after
work at 5:30 p.m. at Mrachek
Law, 1000 SE Monterey Commons
Blvd., Suite 306, Stuart, Florida.
RSVP by 03/23/2020.

Special thanks to Greg Weiss for his interesting
lecture on electronic discovery and to Mrachek,
Fitzgerald, Rose, Konopka, Thomas & Weiss
for sponsoring an awesome dinner from
LaForchetta!

19th Circuit Judicial Nominating Commission
The MCBA will continue to post updates on the 19th Circuit JNC Commission meetings
and deadlines for appointments to fill judicial vacancies as they become available at
www.martincountybar.org
For more information, email martincountybarassociation@msn.com
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Employment and Labor Law Committee
Stuart Address - Co-Chair
David Miklas - Co-Chair

WHISTLEBLOWER RETALIATION
Retaliation after employee files a
workers’ compensation claim
An employee’s perspective
Submitted by: Stuart Address,
Representing Primarily
Employees
Retaliation claims remain a
significant source of inquiries
to my office. Employees must
report workplace accidents,
and follow up in WRITING! This
is ESSENTIAL.
An employer must not be
left with the opportunity to assert that it was
neither notified of a workplace incident nor that
any claim was asserted. Further, an employee
should report such incidents, minor as they may
appear, promptly so that no assertion may be
made that any injury occurred elsewhere.
Employees must then promptly retain a worker
compensation attorney. Do not listen to an
employer who seeks to discourage you from filing
a claim or seeking counsel. Do not be lulled into
a sense of security by an employer who promises
to “take care” of you. This is dangerous to your
legal rights.
Once filed, employees should be alert from both
subtle and overt forms of retaliation. Are your
hours reduced, schedule changed, or is more
being asked of you? Is there difficulty in you
obtaining time off in any block or for specific
appointments, or for pain which requires you to
“call out”? Do your employee evaluations suddenly
change, are you demoted or terminated? Are you
unable to obtain reasonable accommodations?
Other illustrations of retaliation certainly exist.
The closer in time proximity to your accident/
claim which any form of retaliation occurs makes
your potential case stronger, but retaliation
occurring later in time may still provide a legal
claim. It is wholly dependent upon specific facts.
If you believe that you may have suffered
retaliation, call an attorney who handles
retaliation claims. The employer will protect its
rights; you must protect your legal rights as well.

An employer’s perspective
Submitted by David Miklas,
representing employers
Florida law prohibits an
employer from:
1. discharging,
2. threatening to discharge,
3. intimidating, or
4. coercing any employee
because of that employee’s
a) valid
claim
for
compensation or
b) attempt to claim compensation under
Florida’s Workers’ Compensation Law.
Florida employers should be aware that a
business can still be sued under this law even
if they do not fire an employee. This is because
this Florida law covers coercion of employees
as it relates to workers’ compensation claims
and creates a cause of action for retaliatory
intimidation or coercion absent a discharge.
Florida’s workers’ compensation retaliation law
does not require that the employee’s pursuit
of workers’ compensation benefits be the only
reason for a discharge, but rather prohibits any
discharge “by reason of” an attempt to claim
compensation, even if there may also be other
reasons for the discharge, and while it has
been characterized as a “retaliatory discharge”
provision, a specific retaliatory intent is not
required by the express statutory language.
Florida employees can sue their employers a long
time after they felt that they were terminated or
coerced because the retaliatory discharge claims
filed pursuant to Fla. Stat. § 440.205 can be
brought within a four-year statute of limitations.
One of the first questions I ask a business owner
that is about to fire an employee is whether the
employee has recently reported a workplace
injury. If the answer is yes, the business needs
to be careful.
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WHO DO YOU REFER
YOUR PERSONAL INJURY CASES TO?

Our employees love where they work! That’s why we
were awarded the #1 Overall Top Workplace by the
Sun-Sentinel in 2018 for the Small Employer Category.
In addition to your guaranteed 25% Referral Fee,
this is just one more of the many reasons that your
personal injury referrals are safe in our hands.
Read about our distinguished award by going to:
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018

#1 Rank 2018

#3 Rank 2017

Spencer T. Kuvin, Esq.

Jorge L. Maxion, Esq.

Jeffrey D. Kirby, Esq.

LITIGATION DIRECTOR

CIVIL TRIAL ATTORNEY

CIVIL TRIAL ATTORNEY

Craig M. Goldenfarb, Esq.
FOUNDER / PRINCIPAL ATTORNEY

Carl J. Wald, Esq.

Donald W. Vollender, Esq.

Seth W. Pachter, Esq.

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

PRE-SUIT ATTORNEY

To refer a case immediately, call 1-561-444-4440, or you may email intakelead@800goldlaw.com
Include all of your case details, and we’ll let you know right away if we can help.

1-800-GOLD-LAW | 800GOLDLAW.COM
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You’re Invited
After Hours Event for all MCBA members!
Hors d’oeuvres and Refreshments
Hosted by

and Msebenzi Masondo
Thursday, March 26, 2020
5:30 - 7:30 pm
Engel & Völkers (600 SE Ocean Blvd., Stuart)

endars
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M

Florida Rural Legal Services, Inc. (FRLS)
and the Martin County Bar Association Pro
Bono Committee Present

LAW DAY FAIR 2020
Friday, May 1, 2020

K

W
F

New Location: Martin County Courthouse

K

WOODWARD
KELLEY
FULTON &
KAPLAN

Let WKF&K help you with your client’s business law
matters. You’ll have peace of mind in knowing it will be
done right, and your client will know you’ve got their back.
BRANDON V. WOODWARD
Stuart & West Palm Beach

772.497.6544
Brandon@WKFKlaw.com
WKFKlaw.com

If you are interested in volunteering at the
Law Day Fair or if you are willing to accept
a pro bono case, please contact: Carolyn at
carolyn.fabrizio@frls.org.
For additional information on getting
involved in the MCBA’s Pro Bono Committee,
contact:
Jane Cornett - jcornett@bplegal.com or
Maxine Noel - mnoel@gglawyers.com
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Congratulations to Amy J. Moniz on being named Partner at
Crary Buchanan.

Cheers to Mrachek Fitzgerald Rose Konopka Thomas & Weiss
on celebrating their 20th Anniversary.

Kudos to Steven C. Simon, named Shareholder of Rosenthal,
Levy, Simon & Sosa has been selected by his peers for the
prestigious inclusion of the U.S. News Best Lawyers in the field
of Personal Injury Litigation. Selection to Best Lawyers is based
on an exhaustive and rigorous peer-review survey.
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January Judges Meet & Greet Luncheon

Daniel Zulandt, Julie Treacy,
Adam Schwartz

Rene Griffith, Abby Spears

Hon. Gary Sweet, Hon. Elizabeth
Metzger, Hon. Steven Levin

Laurel Hopper, Maryann Diaz,
Linda Weiksnar, Dana Earle,
Carolyn Fabrizio

Michael Spotts, Judge Mirman,
John Mariani

Carolyn Timmann, Hon. Darren
Steele, Hon. Alan Forst

Announcing the 2020 Annual Banquet Jordan Showe, Eric Buetens, Christine
Moreno, David Dyess, Oliveann Lancy,
Eula Clarke

Wayne Richter, Jason Berger,
Barbara Kibbey-Wagner, Jeff Friedman,
Barb Cook

Participating Judiciary

Hon. William Roby, David Aversa

Gary Oldehoff, Pam Lewis, Scott
Konopka, Nico Apfelbaum, Sara Davis
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Recent U.S. Supreme Court Immigration Ruling
Submitted by Antonietta Brancaccio

Washington — The Supreme
Court on Monday, January
27, 2020, allowed the current
administration
to
enforce
its effort yet to restrict legal
immigration by putting aside
the blocking of a federal court
on public charge regulation. The
U.S. Department of Homeland
Security (DHS) announced
a final rule last August to
determine whether an alien
is inadmissible to the United
States based on his or her likelihood of becoming
a public charge at any time in the future.
In a 5-4 ruling, the conservative-leaning high
court approved the current administration’s
requested regulation while the merits of the case
continue to be argued in lower courts.1
By dramatically expanding the definition of
a “public charge”, or an economic burden on
society, the U.S. Citizenship and Immigration
Services (USCIS) gives officials more power to
deny visas and green card applications from
immigrants and prospective immigrants whom
the government determines rely, or might rely,
on certain public benefits like food stamps and
government housing programs.
The regulation excludes from the public benefits
received by individuals who are serving in active
duty or in the Ready Reserve component of the
U.S. armed forces, and their spouses and children;
public benefits received by certain international
adoptees and children acquiring U.S. citizenship;
Medicaid for aliens under 21 and pregnant women;
Medicaid for school-based services and Medicaid
benefits for emergency medical services.2
This regulation does not apply to humanitarianbased immigration programs for refugees, asylees,
Special Immigrant Juveniles, certain trafficking
victims, victims of qualifying criminal activity, or
victims of domestic violence, among others.3
The Trump administration has defended the new
restrictions as a way to ensure immigrants are
self-sufficient. But opponents believe the policy
is an attempt by the White House to circumvent
laws passed by Congress by establishing a wealth
test to limit the immigration of poorer people from
developing countries.
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Soon after its final version was published last
summer, the “public charge” rule was blocked in
court, with one federal judge calling it “repugnant
to the American dream.” However, in recent weeks,
circuit courts lifted three of the four nationwide
injunctions against it, leaving only an order by a
federal judge in New York standing.4
Earlier in January, the Justice Department asked
the Supreme Court to set aside the remaining
nationwide injunction — a request that has now
been granted. U.S. Immigration officials will now
be able to implement the new restrictions in every
part of the country other than Illinois, where the
rule is still blocked under a statewide injunction.
In a concurring opinion joined by Justice Clarence
Thomas, Gorsuch expressed profound concerns
about lower court judges issuing nationwide
injunctions that “transcend the cases before
them.” He said both the government and those
suing it are rushing through cases with national
implications in the hopes of obtaining emergency
rulings, instead of “methodically developing
arguments.”5
AILA Doc. No. 19101103
https://www.uscis.gov/legal-resources/final-rulepublic-charge-ground-inadmissibility
3
https://www.uscis.gov/legal-resources/final-rulepublic-charge-ground-inadmissibility
4
AILA Doc. No. 19101103
5
AILA Doc. No. 19101103
1
2

Happy
St. Patrick’s
Day
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Antonietta Brancaccio - Co-Chair
Angelina Castro - Co-Chair
Christopher Gaston - Co-Chair

B visas and Immigrant Intent
Christopher A. Gaston, Esq.
Visitor Visas (B-2 visas) are
commonly denied pursuant
to INA § 214(b) because the
applicant did not provide
sufficient evidence to overcome
the presumption of immigrant
intent.
All nonimmigrants
(temporary) visa applicants
are presumed to have intent
to remain in the United States
permanently
(immigrant
intent). The visa applicant must
demonstrate to the satisfaction
of the consular officer that he or she intends to
depart the United States by the designated date.
A common misconception of B visa applicants
is that greater ties to the United States equal
stronger visa eligibility. This approach is
contrary to immigration law and policy. The
consular officers view ties to the United States
as factors that support the presumption that the
applicant is an intending immigrant. The greater
the ties to the United States, the greater the
presumption of immigrant intent. Thus, when
an applicant provides information about his or
her family members, property, car, love interest,
employment opportunities, etc., the applicant
is building the case for the consular officer to
deny the B visa application. Further, factors
demonstrating lack of ties abroad (such as
unemployment, few family ties, loss of residence)
can support a finding of immigrant intent and
lead to denial.
For this reason, it is very difficult for an
applicant who does not demonstrate strong
familial, employment and financial ties outside
the United States to obtain the B visa. At the
time of the visa interview, the applicant should
be prepared to present evidence of sustained and
stable employment, property ownership or lease
obligations, immediate family ties, financial
obligations (mortgage, etc.), prepaid school
tuition, a round trip ticket, and other similar
documentation to demonstrate that he or she
has strong ties outside of the United States that
will compel departure.

A round-trip ticket, hotel
reservations and an itinerary
of activities in the United
States
(Disney
tickets,
wedding invitation, graduation
announcement, seminar or
conference schedule, etc.) can
be persuasive evidence of the
temporary nature of a B visa
applicant’s trip. Moreover, if the
applicant informs the consular
officer that he or she intends to
pursue impermissible activities
while in the United States on
a tourist visa (attend school
fulltime, work, retire, get
married, purchase a home,
etc.), the consular officer will
likely deny the B visa. Similarly,
a general desire to vacation or
visit the United States without
more often leads to denial.
In summary, the B visa
applicant has the burden of
proving that he or she is a
bona fide nonimmigrant and
will depart the United States when the allotted
period of stay expires. Supplying the evidence
to meet this burden substantially increases the
applicant’s odds of receiving the B visa.
Announcements:
Join us for the Immigration Committee Luncheon
on Friday, March 6, at the Boathouse – 49 SW
Seminole Street in Stuart. Please RSVP no later
than Wednesday, March 4, to Angelina Castro at
ACastro@ACLawSolutions.com.
For the Mentor Group Meetings, contact Antonietta
Brancaccio at AB.inflolaw@gmail.com.
Many thanks to everyone who helped recruit students
to participate in the 2020 American Immigration
Council Celebrate America Creative Writing Contest!
Stay tuned for the winning essays that will be
presented at the awards luncheon in May.
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Judicial Relations Committee
Jessica VanValkenburgh - Chair

2019-2020
JRC
Executive
Committee Members – Chief
Judge
Lawrence
Mirman,
Judge Elizabeth Metzger, Judge
William Roby, Gene Zweben,
Kathryn McHale and Linda
Weiksnar.

Our Purpose: The purpose of the MCBA’s Judicial
Relations Committee (JRC) is primarily to serve
as a liaison between the Martin County Bar
Association and the 19th Circuit’s Judiciary.
Moving forward, the JRC will be planning,
implementing and coordinating certain programs
designed and focused on improving relationships
and overall communications between the Bench
and Bar.

Upcoming JRC Meetings:
JRC Judicial Speaker Series 2020
Dates

Speakers

March 9, 2020
April 13, 2020
May 11, 2020

Judge Michael McNicholas
Judge Jennifer Alcorta Waters
Judge Darren Steele

All JRC Judicial Speaker Series meetings will be
held from 11:45 a.m. to 1:00 p.m. at McCarthy,
Summers, Wood, Norman, Melby & Schultz, P.A.,
2400 SE Federal Highway, Fourth Floor, Stuart,
Florida 34994, (772) 286-1700. RSVP required at
least two (2) days prior to each meeting to: jmv@
mccarthysummers.com. Space is limited. Lunch
will be provided. Meetings are free for current
MCBA members and $10.00 for all others. Cash
or checks made payable to the MCBA accepted.

A special thank you to our March 9 lunch sponsor:

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of
the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers
and not necessarily those of the ofﬁcers, directors, or staff of the Martin County Bar Association. Further, the
Martin County Bar Association and staff do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional head shot photos and candid photos appearing in this issue have been provided
courtesy of: Legal Consulting Services, Inc.
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NOTICE


FAMILY LAW SEMINAR
Parent Coordination
Parenting Plans/TS
IT safety/apps
TO:
FROM:

ALL FAMILY ATTORNEYS
JUDGE McNICHOLAS

WHEN:

Friday, April 3, 2020
1:30 p.m. – 4:30 p.m.** Courtroom TBD

Martin County Courthouse
100 S. Ocean Blvd, Stuart, Florida

PLEASE MARK YOUR CALENDARS AND PLAN TO
ATTEND THIS INFORMATIVE EVENT. For more
information, email warev@circuit19.org.
**3.0 hrs CLE credits applied for
(1 of which is Technology)

Course No.
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9th Annual MCBA Tennis Tournament
SAVE THE DATE!!!!!
The MCBA Tennis Tournament will be held on Saturday, May 9, 2020, at Mariner
Sands Country Club.
The day will begin with breakfast at 9:00, then at 10:00 Tennis will begin. After a
couple hours of tennis, we will be treated with lunch, and the top four tennis players
will battle it out for prizes, honor, and the right to keep the MCBA Tennis Tournament
Trophy for the year. If any interest in playing, please contact Ray Robison (772-2874444 or robison@foxmccluskey.com). Based on interest in years past, we expect to
reach the maximum number of players, so please contact Mr. Robison as soon as
possible, if you are interested in playing.
Finally, we want to make a very special thank you to our sponsors, SEACOAST BANK and HOBART
DEPOSITION SERVICES. Both organizations are long-time sponsors of this event, and we couldn’t be
more appreciative of their support!

T HE B RIDGE P LAN
“Bridging the Gap to Medicare Eligibility”
Affordable Plans For Those Between 60-65

38 SE Ocean Blvd • Stuart, FL 34994

772.210.1020

FL Lic #L100600
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www.OwenInsuranceGroup.net

 Medicare
 Long Term Care
 Annuities
 Disability
 Accident
 Dental & Vision Plans
 Individual Health Ins
 Group Insurance
 Cancer/Critical Illness
 Life Insurance

The Side Bar

March 2020

FAWL

Donna Eng: President

Martin County FAWL is having a FREE health and wellness membership drive
event on March 28, 2020, at the Port Salerno Civic Center, 4940 SE Anchor
Avenue, Stuart, Florida, 34997, from 10 am – 1 pm. We will have coffee
and tea in the morning, sessions with a local yoga instructor and chiropractor,
and a light lunch. Even if you cannot stay the whole time, feel free to stop by
anytime between 10 am and 1 pm to join FAWL and start taking advantage of
all the benefits that FAWL membership provides, including CLEs, professional
development and leadership opportunities, and networking with attorneys and
Judges from our area and across the State. Hope to see you there!
3/17/20:
3/28/20
4/21/20:

12 noon CLE presentation by Juliet Murphy Roulhac, in-house
counsel to FPL
Health and Wellness membership drive event @ Port Salerno Civic Center
12 noon CLE presentation by Christine Phipps of Phipps Reporting AND Reception at
5/21/20:
Molly’s House, 5:30-7:30 pm.
June 2020: 12 noon, JA Appreciation Luncheon at Kyle G’s Prime Seafood and Steaks
Judicial Reception- specifics to be announced at a later date

►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►

Thanks to our annual sponsors:

CenterState Bank
Cohen Milstein Sellers & Toll PLLC
Espinal, Stern & Whittington at Morgan Stanley
First Citizens Bank
Fox McCluskey Bush Robison, PLLC
Gloretta H. Hall, P.A.
Gordon & Partners P.A.
Kathryn L. McHale, LLC
Kinane Corp.
Lavargna Law
Melissa J. Clasen, P.A.
Mrachek Fitzgerald Rose Konopka Thomas & Weiss, PA
Nason Yeager Gerson Harris & Fumero PA
One Love Group KW Treasure Coast
Phipps Reporting
Rose D. Schneider, P.A.
Signature Wealth Advisors
Treasure Coast Legal
Treasure Coast Process Servers
U.S. Legal Support, Inc.
W. Jay Hunston, Jr., PA
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Florida Board of Bar Examiners Vacancies

Lawyer applicants are being sought to fill three
vacancies on the Florida Board of Bar Examiners.
A joint screening committee of Florida Bar Board of
Governors members and Board of Bar Examiners
members will recommend nine nominees for
three lawyer vacancies at its May 15 meeting. The
nominations will then be forwarded to the Supreme
Court to fill three five-year terms commencing
November 1, 2020, and expiring on October 31,
2025.
Attorney members must have been a member of
The Florida Bar for at least five years. They must
be practicing lawyers with scholarly attainments
and have an affirmative interest in legal education
and requirements for admission to the Bar.
Appointment or election to the bench at any level
of the court system will disqualify any applicant.
Law professors or trustees are ineligible.
Board members of the Bar Examiners must be
able to attend approximately 10 meetings a year
in various Florida locations. Members should be

Members of the public are invited to volunteer on
or before March 23 for one three-year term on the
Florida Board of Bar Examiners. The Supreme Court
of Florida will appoint one public member to serve
on the Florida Board of Bar Examiners. The Board
ensures that applicants seeking admission to The
Florida Bar have met the requirements of the Rules
with regard to character and fitness, education and
technical competence prior to recommending to the
Supreme Court of Florida an applicant’s admission
to The Florida Bar.

willing and able to devote the equivalent of three
to four days’ work a month, or up to 350 or more
hours per year on Board business, depending on
committee assignments. Actual travel expenses
connected with the meetings and examinations
are reimbursed.
Persons interested in applying for these vacancies
may download the Application for Special
Appointment or should call Bar headquarters at
(850) 561-5757, to obtain the application form.
Completed applications must be received by the
Executive Director, The Florida Bar, 651 East
Jefferson Street, Tallahassee, Florida, 323992300 or submitted via e-mail to specialapptapp@
floridabar.org no later than the close of business
on Monday, March 23. Resumes will not be
accepted in lieu of the required application. A
joint committee of Florida Bar Board of Governors
and Florida Board of Bar Examiners members will
review all applications and may request telephone
or personal interviews.

Board members should be interested in seeking to
improve the examination and its administration,
and to evaluate carefully the character and fitness
of applicants seeking admission to the Bar. Board
members should be free of adverse interests,
conflicting duties, or inconsistent obligations that
may interfere or appear to interfere with the proper
administration of the Board’s mandate from the
Court.
The vacancy will occur on November 1, with the
expiration of the term of William F. Hodgkins of Lynn
Haven.

A public member volunteer should possess education
or work-related experience such as educational
testing, accounting, statistical analysis, medicine, Persons interested in applying for these vacancies
psychology, or related sciences. A bachelor’s degree may download the Questionnaire for Public Member
is required. Lawyers are not eligible.
Vacancy or should call Bar headquarters at (850)
561-5757, to obtain the questionnaire. Completed
Board members of the Bar Examiners must be applications must be received by the Executive
able to attend approximately 10 meetings a year in Director, The Florida Bar, 651 East Jefferson Street,
various Florida locations, with travel and subsistence Tallahassee, Florida, 32399-2300 or submitted via
expenses reimbursed. Board members should be e-mail to specialapptapp@floridabar.org no later
willing and able to devote the equivalent of three to than the close of business on Monday, March 23.
four days’ work a month, or up to 350 or more hours Resumes will not be accepted in lieu of the required
per year on Board business, depending on committee application. A joint committee of The Florida Bar
assignments.
Board of Governors and the Florida Board of Bar
Examiners will review all applications and may
request telephone or personal interviews.
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MARTIN COUNTY BAR ASSOCIATION

RACE TO THE COURTHOUSE
MARCH 29, 2020

Race to the Courthouse 5k
Gene Zweben - Co-Chair
Sarah Vickers - Co-Chair

READY…SET…GO!
Only two months left until the Fourth Annual “Race to the
Courthouse” 5k run/walk on Sunday, March 29, 2020. We
are coming up on the finish line!! Runners and walkers
of all ages will enjoy the beautiful course winding through
downtown Stuart, beginning and ending at the Martin County
Courthouse/Memorial Park.
Don’t forget that the law firm with the largest participation will receive a traveling trophy!
Team members are not limited to law firm employees, so recruit away! The race is open to EVERYONE
– not just the legal community.
So lace up your sneakers or walking shoes, and please join us for this fun event with friends and
family.
Proceeds benefit the Legal Aid Society of Martin County and MCBA Scholarships.
REGISTER TODAY at: https://runsignup.com/Race/FL/Stuart/TheRacetotheCourthouse5k
Contact Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers at indiantownlaw@aol.com,
Jane Cornett at JCornett@beckerlawyers.com, Jessica M. VanValkenburgh, at jmv@
mccarthysummers.com or Robyn O’Heron, at martincountybarassociation@msn.com, for more
information.

Visit the MCBA website at www.martincountybar.org
for upcoming events, committee meetings and more!
find us online
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Real Estate and Commercial Litigation Update
Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

Guardian Ad Litem v. Viajehoy,
LLC, No. 3D18-182 (Fla. 3rd
DCA 2019).
Claims by Cuban nationals
against a United States limited
liability company for breach of
contract, unjust enrichment,
and promissory estoppel are
barred by the Cuban Assets
Control Regulations, 31 C.F.R.
§ 515.201., et. seq., and the
Trading with the Enemy Act, 50 U.S.C. § 4303,
et. seq., unless there has been prior compliance
with the laws.
Quintero v. Diaz, Case No. 3D18-2545 (Fla. 3d
DCA 2020).
Florida Statute section 768.28(9)(a) does not
abrogate the common law immunity afforded
public officials from per se defamation claims,
and public officials acting within the scope
of their official duties are entitled to absolute
immunity such that they are shielded from claims
of defamation no matter how false, malicious or
badly motivated their statements may have been.
Real Estate Solutions Home Sellers, LLC v.
Viera East Golf Course District Association,
Inc., Case No. 5D18-3569 (Fla. 5th DCA 2020).
A party that purchases at foreclosure sale
is entitled to continue its declaratory suit to
determine whether it is entitled to “safe harbor”
protection from association assessments even after
it sells the property it purchased at foreclosure.
Berlin v. State of Florida Department of
Transportation, Case No. 4D18-3057 (Fla. 4th
DCA 2020).
Whether attorney’s fees are awardable for
counsel obtaining non-monetary benefits in a
condemnation action is an evidentiary question.

Williams v. First Advantage
LNS Screening Solutions Inc.
Case No. 17-11447 (11th Cir.
2020).
Whether in a civil or criminal
proceeding, the Due Process
Clause requires that a defendant
be put on fair notice of the
severity of the punitive damages
awarded and a civil defendant
has not received fair notice (and
the award is unconstitutional) when the award
is grossly excessive in relation to the relevant
state interest prohibiting the particular conduct
at issue. The “guideposts” to determine whether
notice is imputed to a civil defendant are, first and
most importantly, the degree of reprehensibility of
the defendant’s conduct, and second, the disparity
between the harm or potential harm suffered by
the plaintiff and the punitive damages award.
P.D.K., Inc. v. McConnell, Case No. 4D18-3124
(Fla. 4th DCA 2020).
Oral modification of a corporate shareholder’s
agreement requires the parties agree upon and
accept the oral modification, that both parties
or the party seeking to enforce the amendment
perform consistent with the terms of the alleged
oral modification, and that, due to plaintiff’s
performance under the amended contract,
defendant received and accepted a benefit
that it otherwise was not entitled to under the
original contract (i.e., there was independent
consideration).
Sabal Trail Transmission, LLC v. 3.921 Acres
Of Land In Lake County Florida, Case No. 1811836 (11th Cir. 2020).
Federal Rule of Evidence 702 permits lay witnesses
to testify about the value of their land.
Continued On Next Page . . .
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Ghani v. Deutsche Bank National Trust
Company, Case No. 4D19-18 (Fla. 4th DCA 2020).
Mailing of a breach letter is proven by producing
additional evidence such as personal knowledge if
relying on routine business practices, an affidavit
swearing that the letter was mailed, or a return
receipt from the letter; boarding information alone
is insufficient.
Picture It Sold Photography, LLC v. Bunkelman,
Case No. 4D19-1427 (Fla. 4th DCA 2020).
A contractor that breaches a restrictive covenant
with his former employer cannot defend on the
basis that customers would not hire the former
employer anyway.
Nationstar Mortgage, LLC v. McDaniel, Case
No. 5D19-1070 (Fla. 5th DCA 2020).
Florida Rule of Civil Procedure 1.130 does not
require a foreclosing servicer to attach the
servicing agreement to the complaint, only the
note and mortgage need be attached.
Ritzen Group, Inc. v. Jackson Masonry, LLC,
Case No. 18–938 (2020).
Orders on bankruptcy stay relief motions are
immediately appealable under 28 U.S.C. §158(a)
as doing so disposes of a discrete procedural unit
with the bankruptcy case.
Deutsche Bank National Trust v. Bennett, Case
No. 2D18-2020 (Fla. 2d DCA 2020).
A sanctions order that dismisses an action
without prejudice does not require trial court
findings under Kozel v. Ostendorf, 629 So. 2d
817, 818 (Fla. 1993); conflict certified with First
and Third District Courts of Appeal.
Rodriguez v. Avatar Property & Casualty
Insurance Company, Case No. 2D18-65 (Fla. 2d
DCA 2020).
An affidavit in support of summary judgment
must be based on personal knowledge and
may not contain conclusory statements or
mere restatements of the motion for summary
judgment.

De Soleil South Beach Residential Condominium
Association, Inc. v. De Soleil South Beach
Association, Inc., Case No. 3D18-1423 (Fla. 3rd
DCA 2020).
A declaratory action filed by one association
in a mixed-use project to declare itself the sole
association able to levy assessments is not an
action to “collect” assessments and thus, under
the condominium declaration, must satisfy
conditions precedent.
Massachusetts Department of Revenue v. Shek
(In re Shek), Case No. 18-14922 (11th Cir. 2020).
So long as it complies with 11 U.S.C. § 523(a)(1)
(B), a tax return does not have to be timely filed
in order for the tax to be dischargeable.
TLC Properties, Inc. v. State of Florida,
Department Of Transportation, Case No. 1D175034 (Fla. 1st DCA 2020).
Visibility from a roadway - unlike leaseholds,
easements, personal property, and incorporeal
hereditaments - is not a recognized property right
under Florida law.
Hardeman Landscape Nursery, Inc. v. Watkins,
Case No. 2D18-4792 (Fla. 2d DCA 2020).
A trial court deciding a breach of contract action
must, absent compelling circumstances such as
the contract being breached by both parties or
neither party proving a breach, declare which
party prevailed.

==================================
===================================
If you wish to receive the expanded, weekly version
of this Report, sign up at:
https://www.mcglinchey.com/publicationsubscription
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The NAIBA Fall Conference Highlights
Submitted by Antonietta Brancaccio

The National Italian American
Bar Association (NIABA) fall
conference was held November
1st through November 3rd
in Washington, D.C.
As a
member of NIABA, I joined
attorneys from the United
States, Canada and Italy in
a fascinating conference. In
addition to the meetings of
our board of directors, upon
which I serve, our directors
and members visited the Supreme Court of the
United States.
At the Court, we were escorted to the courtroom
where oral arguments are held. The liaison,
an attorney of Italian origin, gave us a brief
background of the building history, hearing
procedures and rules. I was moved to be present
in the very room in which decisions of broad and
meaningful impact upon the lives of millions of
Americans have been and will be, in the future,
decided.
Thereafter, we were escorted into a room in where
we were received by Honorable Samuel Alito,
Associate Justice of the Supreme Court. The
nature and content of the meeting was private.

The following day, we attended the National
Italian American Foundation’s 44th Expo,
where the most successful artists, firms, writers
and artisans show their talent and passion.
Conferences and sessions took place in the
Exhibit Hall, some of which included Medical
Conferences held by the most renowned Italian
American doctors and researchers. The Grand
Finale black tie Gala dinner featuring the region
Molise gave recognition to distinguished honorees
who have made distinctive contributions in their
field. Among the Honorees was Paul A. Tufano,
one of the most successful attorneys who has
argued in the Supreme Court. He spoke about
how proud he was of his origins and how grateful
he was to America for giving his grandfather the
right opportunities. He thanked his family for
their sacrifices upon which he was able to achieve
his goals and successes. Present at the Gala were
the Ambassador of Italy, Ministers, Consuls,
international stars, and television business
reporter and host Maria Bartiromo.
Once again, through my membership in NIABA, I
enriched my legal and personal background while
enjoying priceless and unique opportunities. After
all, our career is not defined just from how many
cases we handle or how much money we make.

Later that evening I had the privilege to attend a
function at the residence of the Italian Ambassador
to the United States. I enjoyed conversation with
the Ambassador and many other representatives
of the Italian government.

Thank You to our February CLE Luncheon Sponsor
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Legal Resources
Eric Buetens - Co-Chair
Christine Moreno - Co-Chair
This year many new regulations
became effective January 1,
2020. One thing is certain, to
quote a popular song from last
century, “times are a-changing!”
We, as members of the Martin
County Bar Association, are
prepared, and this past month’s
Legal Resources Committee
seminar is helping us to
implement new “best practices”
in the area of notarization procedures.
George D. Karibjanian, Esq., Board certified in
Wills, Trusts and Estates, and named partner
in Franklin, Karibjanian & Law, PLLC, educated
all attendees on the pitfalls of incomplete notary
jurats at our Morgade Library Notary seminar
held on January 28, 2020.What a way to start
this decade.

Our Law Library has expanded
to the Martin County Library
System. Hard Copies of our
Reference Materials can be
located at the Blake Library,
and every Library Branch
location has a Westlaw legal
resources option for case law
and statutory research. Bring
your USB or print for a minor
fee.
You can make our Bar even
better by joining our Legal Resources Committee.
Each of us, together, add to the increased quality
of professionalism in our legal community. Call
either Eric Buetens or Christine Moreno at
(772) 485-6767. Thank you all.

If you missed the event, an audio with the
powerpoint and pdf of written materials, as well
as a DVD of the presentation, is available for
check-out at our law library in the Recording
Division of the Clerk’s Office. There are also,
fresh off the shelf, Florida Bar CLE audios on the
topics of 2019 Survey of Florida Law and Florida
Law Update 2019.
Co-Chair Eric Buetens and I, Christine Moreno,
keep our ears alert and our eyes open to add
quality materials to assist our members in
bringing new “Best Practices” into each of our
law firms. We understand that keeping up with
administrative practices as well as law firm
operations is a tremendous exercise while still
operating the legal practice, but if there are
materials you believe will assist yourself and your
fellow practitioners, please pass along the info to
either Eric or me, Christine. This last month’s
seminar on Remote On-Line Notarization, as
well as how to spot notary errors, came from
the expressed concern of Todd Thurlow at
a roundtable discussion of the Probate and
Guardianship Committee meeting held at the
Law Office of McCarthy Summers.

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450
Provide MCBA’s Affinity code (AG345)
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The Florida Bar Updates / Board of Governors’ Report
GREG WEISS - 19TH CIRCUIT BOG REPRESENTATIVE

Keep updated on Florida Bar initiatives and Board of Governors information,
meeting minutes and reports by visiting the website regularly!
A direct link can be found at The Florida Bar’s
home page (www.floridabar.org) by clicking the
“About The Bar”

Online Resources Offered by The MCBA
Notice: Your clients and the public at large can now access online courses directly through the MCBA website.
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are
included online and programs can be started/stopped, picking up where you left off, as many times as
you like. Help the MCBA promote this community service while generating income to support local
initiatives!
Florida Online Traffic School Courses:
•
•
•
•

Basic Driver Improvement 4-hour course (Traffic Ticket - TCAC)
First-time Driver 4-hour course
Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
Florida Mature Driver Program 6-hour course

All traffic courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored
by the American Safety Council.
Parent Education and Family Stabilization Online Course:
This 4-hour course is required by Florida law for concerned parties seeking to obtain a final judgment of
dissolution of marriage in Florida when minor children are involved. The course is approved by the Department
of Children & Families and provided by a division of the University of Continuing Education.
The courses are provided via the American Safety Council which is the leading source for online driver
education, workplace safety training, continuing education, online business and security solutions, and more!
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Membership Has Many Benefits!

In addition to the ongoing benefits that come with your MCBA membership, the MCBA is excited to
continue the Member Benefits Program which allows for financial savings and/or member-only access.
As new offerings are added throughout the Bar year, we will let you know the details!
Email us at martincountybarassociation@msn.com if you have a suggestion for a local business
or service you would like us to consider. Visit our website at www.martincountybar.org to review
all the offerings, direct contact information and to take advantage of the ones currently participating
in the program.

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website www.sandrathurlow.com, Amazon and/or at a number of local businesses,
including the Barnes and Noble in Jensen Beach.

W. Jay Hunston, Jr.
Mediator/Arbitrator/
Special Master
Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualified Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Office
(772) 223-4092 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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Florida Free Legal Answers Program
Did you know that The Florida Bar provides free
virtual legal information through its cooperative
effort with the American Bar Association to lowincome Floridians via the Florida Free Legal
Answers program?

More than a third of the 2,200 questions since its
launch last year have related to family matters such
as divorce, child support, adoption and name change.
Another 16 percent were connected to housing or
landlord/tenant issues. Other legal issues include
domestic violence, bankruptcy, consumer issues,
education, employment, workers’ compensation,
wills and estate planning. Note that Florida Free
Legal Answers does not answer questions on
criminal law. Florida lawyers may enroll to join the
effort by visiting https://florida.freelegalanswers.
org, clicking on “Volunteer Attorney Registration”
and agreeing to the attorney agreement.

Members of the public can go to https://florida.
freelegalanswers.org to sign up and answer
a few questions to see if they qualify to use the
service (household income below 250 percent of
federal poverty guidelines; have less than $10,000
in total assets; be at least 18 years old; and not be
incarcerated). After registering, they may ask a
specific question about noncriminal legal issues.
The information users provide is confidential, and For more information, visit: https://florida.
the answers are not associated with the user’s name. freelegalanswers.org or contact Mark Hohmeister
Lawyers will see only the information associated (mhohmeister@floridabar.org or 850-561-5764).
with a user’s legal issue. Users will not know the
name of the lawyers who answer their questions
unless the lawyers choose to provide it, a user makes
a specific request for the name of the lawyer or it is
required by a court of law.

Your local IT experts

Managed Backups

Managed IT Services

Security Solutions

Hardware Management

772 285-9934
www.spiral.tech
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Links, Jobs and Legislation
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area information.

Emergency Hotline / Info: 772.742.9229

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
For more detailed information on specific legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be found on
the County website:
https://www.martin.fl.us.
Click on Departments, County Attorney, County
Code & Ordinances.
See ordinance list on right side of web page
(ex: Ordinances 800-849).
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City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City website:
www.cityofstuart.us.
Click on link at the bottom of the page.

Monday

Tuesday

DAYLIGHT
SAVINGS TIME
BEGINS

23

30

22

29

RUN TO THE
COURTHOUSE 5K

16

11:45 a.m

@ McCarthy Summers

JRC Speaker Series

9

2

15

Camping Trip

8

SideBar Articles
Due

1

31

24

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

FAWL CLE
@ Mrachek Law
Noon

21

DAY
MCBA Officers’ Meeting
(noon)

17 ST. PATRICK’S

Noon @ McCarthy
Summers

WTE Committee

10

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

3

March 2020

Sunday

March 29, 2020: Race to the Courthouse 5K
May 2, 2020: MCBA Golf Tournament
May 9, 2020: MCBA Tennis Tournament
May 15, 2020: Annual Banquet

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

MCBA After Hours
5:30 – 7:30 p.m.
@ Engel Voelkers

26

FRLS Courthouse Clinic
@ MC Courthouse
9:00 – 11:30 a.m.

19

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

12

5

Thursday

27

@ Kane Center
(11:30am)

MCBA Luncheon

20

RSVP DEADLINE
FOR 3/20 LUNCH

13

Camping Trip

6

Friday

Camping Trip

FAWL Health &
Wellness Membership
Drive
10:00 a.m. – 1:00 p.m.
Port Salerno Civic Center

28

21

14

7

Saturday

See www.martincountybar.org for full 2019 - 20 calendar including committee meetings, holidays






SAVE THE DATES:

Paralegal Committee
@ Mrachek Law
5:30 p.m.

25

18

11

4

Wednesday
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Martin County Bar Association
PO Box 2197
Stuart, FL 34995-2197

Please Join Us for MCBA’s CLE Luncheon Meeting Friday, March 20, 2020
When:
Where:
Menu:

Friday, March 20, 2020 (11:30 a.m.)
Kane Center, 900 SE Salerno Road, Stuart

House Salad
Tomatoes, Cucumber, Carrots with Balsamic Basil Vinaigrette and Ranch Dressing on the
side.
Mushroom and Spinach Lasagna
Layers of Wild Mushroom, Spinach, Ricotta, Parmesan and Mozzarella Cheese, Garnished
with Roasted Tomatoes and Meatballs (served family style on the side). Homemade Garlic
Bread and Limoncello Mascarpone Cake.
*Specialty meals offered upon request must be ordered at RSVP

Speaker:
CLE:
RSVP:

Ariana Fajardo Orshan, U.S. Attorney for Southern District of Florida
1.0 General CLE Credit

RSVP Required: No later than March 13, 2020.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. Guests
who RSVP but do not attend will be responsible for paying the guest fee.
The MCBA will be collecting non-perishable food items to benefit the food pantry at House of Hope.
Please consider donating to this organization by bringing non-perishable food items to the luncheon.

