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The Side Bar Newsletter 
 

Published monthly, excluding June & July, 
by the Martin County Bar Association as a 
service to its membership.

If you have an article, opinion, news or 
other information for publication in the 
SideBar, please call (772) 220-8018 or 
email information to:
martincountybarassociation@msn.com 

The due date for all advertisements, 
articles and announcements is the 1st  
of the month preceding publication. MCBA 2019 - 2020 Executive Board:

President: 
Jason D. Berger
Vice President: 

Barbara Kibbey Wagner

Treasurer:
Jeffrey Friedman

Secretary:
Adam G. Schwartz

Immediate Past President:
Barbara Kreitz Cook
Executive Director:

Robyn O’Heron
Voicemail Line: (772) 220-8018  EMail: martincountybarassociation@msn.com Website: www.martincountybar.org

On Friday, January 17, 2020, the Executive Board 
of the Martin County Bar Association (MCBA) invites 
its members, prospective members and any guests to 
join us for our monthly luncheon meeting at the Kane 
Center in Stuart.  Networking begins at 11:30 a.m. 
and lunch will be served promptly at noon.

The Professionalism and Judicial Relations Committees 
are pleased to present the MCBA meet-and-greet 
with the judges of the county and 19th Circuit, and – 
hopefully – a few judges of the Fourth DCA and the U.S. 
District Court – Southern District are able to join us.  The meet-and-
greet with the judges will include each judge rotating from table to table 
providing an opportunity for lawyers to ask a local judge a question or 
two in a less formal setting than where the judge is brandishing a gavel!

Nineteenth Circuit Chief Judge Lawrence M. Mirman will kick off 
the program with his annual State of the Circuit Address in which he 
will provide an overview of changes and goals for 2020.  This annual 
forum provides invaluable information, resources and updates crucial 
for all attorneys who practice law in the 19th Circuit.

Please note:  This month’s luncheon will run from Noon to 1:30 p.m. 
and is approved for two general CLE credits.

We look forward to an insightful and engaging program with another 
great turnout.  There is no charge for MCBA members; guests are 
welcome and can pay the $30 lunch fee* at the door.  To RSVP, contact 
(772) 220-8018 or martincountybarassociation@msn.com by Friday, 
January 10, 2020.  RSVP is required for all attendees.

*Note:  Guests who RSVP but do not attend will be responsible for paying 
the $30 lunch fee(s).

Note: This lunch will end at 1:30 p.m.

Please Join Us on January 17, 2020 
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Bring on 2020:

With a new decade 
commencing and new 
goals to achieve, I begin 
2020 by thanking all 
of you, on behalf of 
our Board, for all that 
you have done, and all 
that you will continue 
doing to make 2020 
special. I’d especially 
like to thank our Vice-
President Barb Kibbey-
Wagner, Secretary 

Adam Schwartz, Treasurer Jeff Friedman, 
Immediate Past President Barb Cook, Social 
Committee Co-Chairs Wayne Richter and 
Brandon Woodward, all of our Committee 
Chairs, our Executive Director Robyn O’Heron 
and our Bookkeeper Kerri Cannova for their 
dedication and commitment to the Martin 
County Bar Association.  We are very fortunate 
to have such a tremendous team in place! 

Goals to consider for 2020:

Take Good Care of Yourself!

Our personal health, fitness and well-being are 
most critical to our happiness and success. For 
2020, try spending more time doing the things 
that you love to do while finding a healthy 
balance between your work obligations and 
your personal and family life. We certainly can 
positively affect those around us if we take better 
care of ourselves.  

Consider volunteering for Pro Bono service!

When you give, it always comes back to you!  
One of the ways that we can restore and regain 
the confidence of our community in our legal 
profession is through Pro Bono service. Please 
consider doing your part by committing to some 
Pro Bono work this year!

Get Involved and Stay Involved!

The Martin County Bar Association is a special 
organization. I believe that the reason we have 
such tremendous membership and attendance 
is because of our commitment to our legal 
community (and because we like spending 
time with each other!) We encourage all to get 
involved and to stay involved in our community, 
in our profession and in our Bar Association.  
You really can make a difference on a local and 
a statewide level.

Mentorship Matters!

Our profession has given us such great knowledge, 
pleasure, wisdom and pride. We hope that with all 
that our profession has provided, each of us will 
give back to our profession in 2020. Mentoring 
is a great way to do that!  From a mentoring 
aspect, it’s also important to demonstrate our 
commitment to Pro Bono work, as well as to 
stress the importance of getting involved and 
staying involved with our Bar Association.

Client Communication!

One of the most common complaints filed with 
the Florida Bar is the failure to return client 
communications. It has often been said that 
“experience is the ability to see around corners.” 
Oftentimes our clients are experiencing their 
initial indoctrination into the legal system. We 
may not want to take for granted that our clients 
are cool, calm and collected just because they have 
retained us. Their concerns carry forward! For 
this year, consider calendaring and scheduling 
yourself pre-emptive communications with 
your clients. It doesn’t take much to forward all 
e-filings with the court or to schedule yourself 
to call and update your clients on the status of 
their case. A little pre-emptive communication 
may go a very long way!

Continued On Next Page . . .

Message From the President
Martin County Bar President - Jason Berger, Esq.
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Continued From Previous Page . . .

A little kindness goes a long way!

With our past successes and our new goals, 
dreams and aspirations of 2020, it never hurts 
to show kindness, humility and appreciation, as 
Tim McGraw implores in his hit song, Humble 
and Kind:

Don’t take for granted the love this life gives you
When you get where you’re going
Don’t forget turn back around
And help the next one in line
Always stay humble and kind

Our Executive Board has worked diligently to 
ensure that the MCBA remains the finest voluntary 
bar association in the State of Florida.  If you 
have any ideas, questions or comments, please 
feel free to contact me (jason@jasonbergerlaw.
com) or any member of our Board.  We encourage 
and welcome your feedback.

And with that said, we wish a happy, healthy and 
successful 2020 to you and yours! 

Very respectfully,

Jason Berger, Esq.
President, Martin County Bar Association

Mark Your Calendars

The Martin County Bar Association Executive Board 
and MCBA Diversity Committee invite you to our 
annual Diversity Luncheon Program on Friday, 
February 21, 2020.  

Thanks to a grant from The Florida Bar, the MCBA, in conjunction 
with the St. Lucie County Bar Association and Port St. Lucie Bar 
Association are excited to announce that our program speaker will 
be Simone Marstiller, Secretary of the Department of Juvenile 
Justice.

We are looking forward to Secretary Marstiller’s presentation and hope 
that you will be able to join us!
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Social Committee
R. Wayne Richter - Co-Chair 

Brandon Woodward - Co-Chair

Looking ahead to 2020

See what we have planned for 2020!  

Annual Softball Challenge
Saturday, February 8, 2020, 
Sandhill Crane Park, Port St. Lucie
First game starts at 9:00 am
Come play or cheer on the MCBA Softball team as we compete 
against the Indian River and St. Lucie County Bar Associations in 
a Round Robin Tournament.  Lunch to follow.  All are invited.  See 
Page 32 for more details.

Annual Sebastian Inlet State Park Camping Trip
March 6 – 8, 2020
Includes two nights of Camping, BBQ Dinner Saturday night, Canoeing, Kayak and Stand-Up-
Paddleboarding!
If you don’t want to camp, join the fun on Saturday and stay for dinner.  See Page 13 for all the details

Happy Hour
Thursday, March 26, 2020
MCBA members are invited to a Happy Hour at the beautiful offices of Engel Voelkers, who graciously 
offered to host an evening of wine, beer and appetizers.  Last year we had a local artist display his 
works, who knows what may happen this year!

Race to the Courthouse 5K Run/Walk
Sunday, March 29, 2020 at 7:30 a.m.
Get up off the couch and join your fellow MCBA members for a run through downtown Stuart.  If 
you’re not a runner, no problem, you can walk the course.  Families are encouraged to participate. 
Proceeds from this event benefit the Legal Aid Society of Martin County and MCBA Scholarships.  See 
Page 29 for details on how to register.

Law Day
May 1, 2020
Presented by Florida Rural Legal Services, Inc. and Martin County Bar Association Pro-Bono 
Committee.
This year we will hold our Law Day fair at the Martin County Courthouse.  Please consider volunteering 
or taking on a Pro Bono case.  See Page 28 for more details.

The MCBA Sobel Cup Golf Tournament
May 2, 2020
Lost Lake Golf Club
Proceeds from the tournament will benefit the MCBA Scholarship Program.  The day will feature a 
continental Breakfast, Golf and Lunch.  Hole-In-One Prizes and Awards for top 3 scoring foursomes.  
Sponsorship opportunities are available.  To download a registration form, visit the MCBA website 
home page.  More details can be found on pages 20 and 21.

Installation Dinner
May 15, 2020
Mariner Sands Country Club
Join us for cocktails, dinner and dancing as well as a casino and other fun and games!  This promises 
to be a fun-filled evening!
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Education:
 Undergrad:  Florida Atlantic University – 
BSN with Highest Honors
 Law School:  University of Miami JD Cum 
Laude

How long have you been practicing law?
 28 years as of 10/2/19.

Why did you want to be an attorney?
 To expand by patient advocacy after 
practicing critical care nursing for 12 years. 

What do you like most about it?
 Helping the least of these get justice. 

What don’t you like?
 Discovery games and outright lying even 
after taking oaths to tell the truth.

What are the biggest changes you have seen 
through the years?
 Increases in women and minority 
participation in the profession, especially on the 
Bench, but there is still much work to be done.  

How do you define success?
 Discovering what you love doing and 
having the resources to do it!

Who Inspires you?
 Ordinary people doing extraordinary things. 

Who has been the most influential person in 
your career?
 My mentor Patricia Seitz, Judge of the 
United States District Judge for the Southern 
District of Florida.

If you could choose anyone as a mentor, who 
would you choose?
 Patricia Seitz

What is the best piece of advice you have ever 
received?
 Always do your best.  In most cases, this is 
more than enough.  On the rare occasions when 
it is not, you will be comforted by the knowledge 
that you did all you could and no one can ask for 
more than that.

What advice would you give to someone 
looking to become an attorney?
 This is a noble profession.  Conduct 
yourself accordingly.  

If you weren’t an attorney, what would you be 
doing?
 Nursing, playing tennis and traveling.

If you could switch places with someone for a 
day, who would it be?
 Michelle Obama

What’s on your bucket list?
 To set foot on each of the seven continents 
on Planet Earth.  I have only Antarctica left! 

If you could visit anywhere in the world, where 
would you go?
 Antarctica to scratch off this bucket list 
item.

What is something that not many people don’t 
know about you and might be surprised to 
learn?
 I recently took a Concealed Weapon Class 
through my church and discovered that I was the 
only person in the class who had never fired a gun 
before.  I then had a lesson with a marksman.  
I’m a southpaw shooter who hit the center of the 
bullseye twice with a sniper rifle on my only two 
attempts.  My instructor said I’m a natural.

Member Spotlight

Gloretta Hall
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Mark Your Calendars for these Upcoming Events! 

FRLS/Legal Aid Society of Martin County/MCBA Pro-Se Clinics
1:30 – 4:00 p.m.
1:30 – 4:00 p.m.
9:00 – 11:30 a.m.

Monthly:   
1st & 3rd Tuesday 
2nd & 4th Thursday 
3rd Thursday 

January 21, 2020

February 10, 2020

January 15, 2020  

January 14, 2020

February 18, 2020

January 20, 2020

January 1, 2020  

January 13, 2020

February 8, 2020

Monthly CLE Luncheon 
Speaker: 19th Circuit Chief Judge Mirman / Judges Meet & Greet
11:30 am Kane Center
RSVP by January 10, 2020 to: martincountybarassociation@msn.com

FAWL CLE
Speakers: Sarah Baker, First Citizens Bank &  
      Jason Berger, MCBA President
12 noon @ Mrachek, Fitzgerald, Rose, Konopka, Thomas and Weiss

Wills, Trusts & Estates Committee Meeting
Topic: Able Update
Noon @ McCarthy, Summers< Wood, Norman, Melby & Schultz
RSVP by noon Jan. 13 to: dpm@mccarthysummers.com

Judicial Relations Speaker Series 
Speaker: Judge Nicole Menz
11:45 a.m. @ McCarthy, Summers, Wood, Norman, Melby & Schultz
RSVP by January 9, 2020 to jmv@mccarthysummers.com

Paralegal Committee Meeting
Speaker:  Greg Weiss, Esq.
5:30 p.m. @ Mrachek, Fitzgerald, Rose, Konopka, Thomas and Weiss
RSVP by January 10, 2020 to Pam Lewis

FAWL CLE
Speaker: Patricia Leonard, Esq. Shutts & Bowen, LLP 
12 noon @ Mrachek, Fitzgerald, Rose, Konopka, Thomas and Weiss

Happy New Year – Courthouse Closed

Martin Luther King, Jr. Day – Courthouse Closed

Judicial Relations Speaker Series
Speaker: Judge Michael Linn
11:45 a.m. @ McCarthy, Summers, Wood, Norman, Melby & Schult 
RSVP by January 9, 2020 to jmv@mccarthysummers.com

Softball Tournament
9:00 a.m. Sand Hill Crane Park, Port St. Lucie
For more details or to Sign Up: Contact: Stephen Smith @ 
lawsmiths@gmail.com or Jonathon Alford @ jalford@kibbeylaw.com

January 17, 2020
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2020 MCBA Golf Tournament / Sobel Cup
To benefit the MCBA Scholarship Fund

Sponsorship Opportunities

Includes Foresome ($500 value)
Name/Logo prominently displayed on all print       
materials relating to tournament
Signage at tournament
Name/Logo with hyperlink on website and in 
The SideBar advertising event
Recognition at CLE luncheons leading up to event
Full page ad in 1 issue of The SideBar

Includes entry fee for 2 golfers ($250 value)
Name/Logo on all print materials relating to 
tournament
Sign at Lunch
Name/Logo with hyperlink on website and in 
The SideBar advertising event 
Recognition at CLE luncheons leading up to event
½ page ad in 1 issue of The SideBar

Luncheon Sponsor   $750
   1 Available

Gold Sponsor $1500
   1 Available

Cart Sponsor   $500
1 Available

Name/Logo displayed on all golf carts used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in 
The SideBar advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

Scorecard Sponsor   $500
1 Available

Beverage Cart Sponsor $500
1 Available

Breakfast Sponsor   $300
1 Available

Name/Logo displayed on beverage cart used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar 
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

Signage at Breakfast
Name/Logo in all print materials relating to tournament
Name / Logo with hyperlink on website, in The SideBar 
advertising event 
Recognition at CLE luncheons leading up to event
Business Card size ad in 1 edition of The SideBar

Signage at specified hole
Name/Logo in all print materials relating to event
Name/Logo with hyperlink on website, in The SideBar 
advertising event 
Recognition at CLE luncheons

Hole-in-One Sponsor   $250
4 Available - 3 Remaining

Hole Sponsor - $200 per hole
1 Available

Signage at tee box
Name in all print materials relating to tournament
Name on MCBA Website

Name/Logo displayed on all scorecards used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar 
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

Gift Bag Sponsor   $300
1 Available

Logo on each gift bag
Name/Logo in all print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event 
Recognition at CLE luncheons
Business Card size ad in 1 edition of The SideBar

SOLD

SOLD
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Changes in Jurisdictional Limits in County Court are here!
On January 1, 2020:

 Dollar limits for civil cases in county court double to $30,000
	Small claims cases are increasing to include amounts up to $8,000, an increase of 60 percent
	Civil filers must include a cover sheet that specifies the amount of money in dispute in cases 
valued at more than $8,000
	Filing fees remain as they have been and do not change

Increases in county courts’ jurisdictional limits were passed by the Legislature and signed by the 
Governor. Increases to small claims amounts and the civil cover sheet changes were adopted in rules 
approved by the Supreme Court.

Staff with the Office of the State Courts Administrator, collaborating with staff of the Florida Court 
Clerks & Comptrollers, have designed a series of messages in a campaign called Know Your Court. 
The campaign is intended to educate lawyers and the public about these changes. We have included 
some of the resources for you to use in helping to get the word out. 

	Know Your Court Logo
	County Court Jurisdiction Changes FAQs
	Know Your Court Flier
	Know Your Court Infographic

In addition, The Florida Bar has posted the videos that President John Stewart appears in on TFB’s 
YouTube channels. They’re also in both the new channel called “Florida Courts: Know Your Court” 
and in the “2019-20 Florida Bar President’s Videos” channel.

	https://www.youtube.com/watch?v=Zke9iS_f040
	https://youtu.be/SZ2dalEhhR8
	https://youtu.be/wDN_dM-KIkY
	https://youtu.be/tDw9xVBzNVs

There’s also an animated video: https://www.youtube.com/watch?v=Ejtb6FZ-3Kw&feature=youtu.
be

For additional Know Your Court promotional opportunities, please reprint or share these Bar News 
articles (reprinted with permission from The Florida Bar News)

	https://www.floridabar.org/the-florida-bar-news/videos-help-explain-county-court-
jurisdictional-changes/
	https://www.floridabar.org/the-florida-bar-news/county-court-jurisdictional-changes-take-
effect-january-1/
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Foreclosure Committee
Brandon Forgione - Chair

• Robinson v. Nationstar Mortgage LLC, 2019 
WL 6519041 (Fla. 2d DCA Dec. 4, 2019) – A 
standing and evidence case.  The trial court 
abused its discretion in granting the plaintiff’s 
motion to reopen evidence to present additional 
proof of standing, where the original proof was 
deficient and there was a 3-year delay between 
the original trial and second trial.  Reopening 
the evidence prejudiced the defendants and 
did not serve the best interests of justice.

• Richard v. Asset Management West 15, 
LLC, 2019 WL 6519019 (Fla. 2d DCA Dec. 
4, 2019) – A damages case.  The trial court 
erred in granting summary judgment for the 
plaintiff.  The affidavit of indebtedness stated 
the amount due, but was not supported by 
business records.

• Tanis v. HSBC Bank USA, N.A., 2019 
WL 6519225 (Fla. 3d DCA Dec. 4, 2019) 
– A foreclosure sale case.  The trial court 
properly exercised its discretion in denying an 
objection to sale based on an alleged failure to 
receive notice, where the defendants (i) failed 
to timely file their objection, as required by 
section 45.031(5), Florida Statutes; and (ii) 
received at least constructive notice through 
prior counsel or publication.  The court was 
not obligated to notify the defendant’s counsel 
who did not file a notice of appearance in 
the action, as required by the Florida Rules 
of Judicial Administration, even though that 
counsel previously filed the motion to cancel 
sale that was granted by the court.

• Bayview Loan Servicing LLC v. Cross, 2019 
WL 6041092 (Fla. 5th DCA Nov. 15, 2019) – An 
attorney’s fee and prejudgment interest case.  
The trial court erred in awarding defendant 
attorneys’ fees for litigating the amount of fees 
(as opposed to entitlement), as the contractual 
language in the loan documents was too 
narrow to permit such an award.  The trial 
court also erred in denying the defendant 
prejudgment interest—the court should have 
awarded prejudgment interest from the date 
entitlement was determined.

• Stacknik v. U.S. Bank, 
N.A., 2019 WL 6041432 
(Fla. 2d DCA Nov. 15, 
2019) – A negotiability and 
conditions precedent case.  
The trial court properly 
held (i) a note’s negative 
amortization feature did not 
render it non-negotiable; 
and (ii) the servicer’s letter 
log was sufficient evidence 
to prove the mailing of the 
default notice.

• U.S. Bank, N.A. v. Zayas, 2019 WL 5778044 
(Fla. 3d DCA Nov. 6, 2019) – A contempt case.  
The trial court erred in directing the plaintiff 
to show cause why it should not be held in 
contempt for failing to produce documents 
that the court had not previously ordered the 
plaintiff to produce and that were apparently 
outside the plaintiff’s possession or control. 

I hope everyone had a happy and healthy holiday 
season!

—Case Law Update—

Social Security Disability 

Representing the injured and disabled  
for over 38 years.

2114 SE Rays Way  
Stuart, FL 34994 

Telephone: 772-288-1300  
Fax: 772-288-2135

Law Office Of 
Stephen M. Lewen

EXPERIENCE COUNTS!
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On September 2, 2019, the 
horror of 34 people losing their 
lives as a result of a night-
time fire onboard the dive boat 
“Conception”, located off the 
coast of California, stunned 
the diving community.  It was 
unthinkable that 33 passengers 
and one crew member could 
be trapped below deck with no 

escape from a burning vessel.  

What was more horrifying to many was that only 
four days after the fire the vessel owners filed a 
complaint in federal court asking for relief from 
liability for any losses resulting from the disaster.  
The complaint was filed quickly because of the 
time constraints of the Limitation of Liability 
Act of 1851, an application of maritime law now 
codified in 46 U.S.C. §30501 et. seq.  These laws 
date back to England in the early 1700’s and their 
purpose was to encourage investment in ships and 
shipbuilding by people who would not actually be 
sailing on the ships.  As long as the shipowner/
investor made sure the ship was seaworthy before 
it sailed from port, the owner/investor’s liability 
would be limited should something go wrong at 
sea that was beyond the owner/investor’s control. 

The owner of the vessel must file its claim for 
limitation in federal court within six months of 
receiving the first written notice of claim.  This 
filing stays any cases that have been filed in other 
courts and forces all potential claimants to file 
in the federal court action.  A “monition” is then 
issued by the Court admonishing all potential 
claimants that their claims must be filed in the 
limitation claim.  As part of the limitation filing, 
the owner must post a security bond with the 
court to create a “limitation fund”.  The owners 
of the Conception claimed the boat had no value 
after the fire and therefore was not required to 
deposit any money with the court. 
 

In the limitation proceeding, the claimants will 
have the initial burden of proving the boat owner 
was negligent, or in the case of the crew member, 
that the vessel was unseaworthy. If they meet 
this burden of proof, the burden shifts to the boat 
owner to prove it was unaware of any negligence 
or unseaworthiness and that no one in privity 
with the owner, such as the master or captain, 
was aware of negligence or unseaworthiness when 
the vessel left the dock.  If some negligence can 
be shown on the part of the captain, for example 
failing to enforce a policy to have someone 
standing watch, limitation would be defeated.   

This case will not be decided for a long time.  The 
Court’s monition advises potential claimants have 
until July 1, 2020, to file their complaints against 
the vessel and its owners.  No report has issued as 
to the cause of the fire.  In the meantime, Plaintiff’s 
counsel will be focusing on other issues such as 
crew training and the vessel’s safety policies to 
find negligence, and thereby break limitation.  

ARE THE OWNERS PROTECTED BY LIMITATION OF LIABILITY?
In the Matter of Truth Aquatics, Inc. et. al.   2:19-cv-07693  (USDC CDCal.) 

Admiralty Committee
Joanne Foster - Chair

 Jack Sobel
Board Certified Civil Trial Lawyer

Donaldson & Weston
772-266-5555 

jsobel@dwinjurylaw.com 
Offices in Stuart and West Palm Beach

Personal Injury 
Trial Attorney
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• IOTA and Escrow Accounts

• Business Checking or Analysis Business Checking Accounts

• First Order of 3 on-a-page business checks at no charge

• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent

• Remote Deposit Capture

• Operating Lines of Credit*

• Term Loans for Purchases of Commercial Real Estate*

• 401K Advisory Services

As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida

based community banks that specialize in building relationships with business owners and

professionals. With a full range of commercial banking products and a team of experienced local

bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice: For You and Your Employees:

• Personal Accounts for Yourself and
Your Employees

• Free Initial Order of Personal Checks

• Free Internet, Bill Pay and Mobile Banking

• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services

Introducing Legal Edge...

A unique group of

banking services

created especially for

Legal Practices.

“

”
“Legal Edge” Banking Service

C e n t e r S t a t e B a n k . c o m   
Dec. 2017

*Subject to credit approval

Randy Pennington
772-426-8133

rpennington@centerstatebank.com
NMLS#1227800

George Haley
772-426-8155

ghaley@centerstatebank.com
NMLS#1201240 
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Appellate Committee
Donna Eng - Co-Chair 

Carri Leininger - Co-Chair

“The failure to give a requested 
instruction constitutes 
reversible error when 1) the 
requested instruction is an 
accurate statement of the law, 
2) the facts in the case support 
such an instruction, and 3) the 
jury instruction is necessary for 
the jury to properly resolve the 
case.” Sotuyo v. Williams, 587 
So. 2d 612, 614 (Fla. 1st DCA 
1991), citing L.K. Water’s Edge 
Assocs., 532 So.2d 1097 (Fla. 
3rd DCA 1988).

The Florida Supreme Court 
has held that violation of a 
traffic regulation is evidence 
of negligence and a party 
is entitled to have the jury 
instructed upon its theory of 
the case when there is evidence 
to support the theory. Seaboard 

Coast Line R.R. Co. v. Addison, 502 So.2d 1241 
(Fla.1987).

When there is evidence of a violation of a statute, 
the trial court should give Florida Standard 
Jury Instruction 401.9, advising the jury of the 
requirements of statute, and that a violation of 
the same is evidence of negligence. Standard 
Instruction 401.9 provides:

Read or paraphrase the applicable statute or refer 
to the ordinance or regulation admitted in evidence.

Violation of this [statute] [ordinance] [regulation] 
is evidence of negligence. It is not, however, 
conclusive evidence of negligence. If you find 
that (defendant or individual(s) claimed to have 
been negligent) violated this [statute] [ordinance] 
[regulation], you may consider that fact, together 
with the other facts and circumstances, in 
deciding whether such person was negligent.

This instruction tracks the established rule of law 
that a violation of a traffic regulation is evidence 
of negligence. Seaboard Coastline at 1242. If there 

is evidence of a violation of a traffic regulation, 
a party is entitled to have the jury instructed 
as to that statute. “When a trial court fails to 
read or paraphrase the statute, and inform the 
jury that a violation of the statute is evidence 
of negligence, the jury is given no guidance on 
either the requirements of the statute or what 
effect a violation of the statute should have on its 
deliberations.

Thus, if there is evidence in your case that a party 
violated a traffic regulation, make sure that you 
request that the trial court include Standard 
Instruction 401.9, in the jury instructions, and 
advise the jury of the requirements of the statute. 
If the trial court refuses to do so, it will be 
reversible error. 

By: Jessica Gregory, Esq. and Carri Leininger, Esq. 

When a court’s failure to give a requested jury instruction will constitute reversible error

WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeffrey M. Friedman

Board Certified
Workers’ Compensation 

Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262
Jeffrey@vassallobilotta.com

Offices in Stuart and West Palm Beach
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Be sure to join us on January 
28, 2020 to hear Gregory 
Weiss, a member of the Florida 
Board of Governors, speak.  
Greg will discuss Electronically 
Stored Information (ESI) and 
Discovery in State and Federal 
Court.  

Please join us after work - 5:30 p.m. at Mrachek 
Law, 1000 SE Monterey Commons Blvd., Suite 
306, Stuart, Florida.  RSVP by 1/26/19 to 
plewis@mrachek-law.com

Mark Your Calendar!

Paralegal Committee
Pamela Lewis - Chair

FLORIDA BAR’S BOARD OF GOVERNORS SEEK APPLICANTS

The Board of Governors is seeking applicants for the following vacancy to be filled during its March 
20, 2020, meeting:

Supreme Court’s Judicial Ethics Advisory Committee: One lawyer to fill a four-year term 
commencing July 1, 2020, and ending June 30, 2024. This is a 12-member committee that renders 
20 to 25 written advisory opinions a year to inquiring judges and judicial candidates regarding 
application of the Code of Judicial Conduct to specific instances of contemplated judicial and non-
judicial conduct. The committee meets once a year at The Florida Bar’s Annual Convention and 
attendance is strongly encouraged. The majority of the committee’s work, however, is undertaken 
via e-mail and phone conferencing. The committee is also responsible for judicial campaign conduct 
forums scheduled in election years.

Persons interested in applying for these vacancies may download the Application for Special 
Appointment or should call Bar headquarters at (850) 561-5757, to obtain the application form. 
Completed applications must be received by the Executive Director, The Florida Bar, 651 East Jefferson 
Street, Tallahassee, Florida, 32399-2300 or submitted via e-mail to specialapptapp@floridabar.org no 
later than the close of business on Friday, February 7, 2020. Resumes will not be accepted in 
lieu of the required application. The Board of Governors will review all applications and may request 
telephone or personal interviews.

19th Circuit Judicial Nominating Commission
The MCBA will continue to post updates on the 19th Circuit JNC Commission meetings 
and deadlines for appointments to fill judicial vacancies as they become available at  
www.martincountybar.com

For more information, email martincountybarassociation@msn.org
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Employer Perspective
Submitted by David Milkas, Esq. 
representing employers only

Martin County employers 
may encounter situations 
where they must decide how 
to handle employees posting 
inappropriate things online, 
such as on social media. This 
may be particularly challenging 
if the comments are posted 

while the employee is off duty and if the content 
may not be work-related.  Although Florida is 
an employment-at-will state, employers must be 
very careful before they take adverse employment 
action, such as termination, against an employee 
for online posts.  

Various issues come into play when an employee 
posts on social media, including whether the speech 
is protected by the First Amendment, or contract 
or some other law.  Even if speech may appear 
to be protected by the First Amendment, such 
speech may lose its protection if it is considered 
to fall within a category of speech deemed not 
worthy of protection.  Such unprotected conduct 
includes advocacy intended and likely to incite 
imminent lawless action, obscenity, defamation, 
speech integral to criminal conduct, fighting 
words, child pornography, fraud, true threats, 
and speech presenting a grave and imminent 
threat that the government has the power to 
prevent.  If the employee’s post rises to the level 
of the tort of defamation, it also could remove any 
First Amendment protection.

Other concerns that employers should be mindful 
of include whether the speech is protected by the 
National Labor Relations Act, as being protected 
concerted activity.  Danger areas for employers are 
when employees post about improving their pay, 
safety concerns, or about improving workplace 
conditions.

Due to the fact-intensive nature of these situations, 
it is advisable for businesses to consult with an 
experienced labor & employment attorney before 
disciplining an employee for online postings.

Social Media Posts by 
Employees
Submitted by Stuart Address, 
representing primarily employees 

Today, almost everyone has a 
Facebook or other social media 
account(s). Thus, to what  
extent is an employee protected 
in publishing material which 
is either negative or critical of 
his/her employer? Warning to 
employees: It is not as simple as 
saying “it was my time” or “I wasn’t at work”, etc. 

Employees certainly may not publish defamatory 
material; statements of fact which are false. A more 
difficult question arises with pure opinion; “My 
employer sucks” for example. 

In an at-will employment environment, the primary 
protection comes from federal labor laws (though 
states may have their own laws on social media 
posts). Federal labor laws protect speech where 
employees engage in “concerted activity” to improve 
pay, working conditions, resolve other workplace 
conditions, etc. Concerted activity essentially means 
posts which seek comment by others with regard to 
some issue. 

For example, an employee who posts about an 
employer who refuses to let them clock in when 
they arrive and seeks advice is protected activity. 
However, an employee who complains about their 
evaluation is not protected – unless its goal is to 
engage comment over an employer’s evaluation 
process.

Another example of protected activity includes 
protecting the employee who posts negative 
comments about a supervisor and the failure of 
her union to represent her. However, an employee 
who posted an expletive about her supervisor was 
properly terminated for simply airing a personal 
gripe.

Further, even with this protection, employees 
may not be destructive. Employees may not reveal 
confidential or trade secret information. 

The bottom line is commentary designed to 
improve conditions, policies, procedures, etc. is 
likely protected. Simply negative, mean, or libelous 
comments are not protected. BE CAREFUL! 
Employers are now watching more carefully. 

Employment and Labor Law Committee 
Stuart Address - Co-Chair 
Davis Miklas - Co-Chair

Social Media Posts
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To refer a case immediately, call 1-561-444-4440, or you may email intakelead@800goldlaw.com 
Include all of your case details, and we’ll let you know right away if we can help.

WHO DO YOU REFER
YOUR PERSONAL INJURY CASES TO?

1-800-GOLD-LAW | 800GOLDLAW.COM

Craig M. Goldenfarb, Esq.

Spencer T. Kuvin, Esq.

Carl J. Wald, Esq.

Jorge L. Maxion, Esq.

Donald W. Vollender, Esq.

Jeffrey D. Kirby, Esq.

Seth W. Pachter, Esq.FOUNDER / PRINCIPAL ATTORNEY

LITIGATION DIRECTOR

CIVIL TRIAL ATTORNEY 

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

Our employees love where they work! That’s why we 
were awarded the #1 Overall Top Workplace by the 
Sun-Sentinel in 2018 for the Small Employer Category. 

In addition to your guaranteed 25% Referral Fee, 
this is just one more of the many reasons that your 
personal injury referrals are safe in our hands.

Read about our distinguished award by going to: 
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018

#1 Rank 2018     #3 Rank 2017
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Submitted by:  Jordan Showe

It is 2020…weird…I guess it is a 
milestone.  For me, milestones 
force retrospective.

This year, I’ll have been doing 
this gig for a decade.  My good 
friend just hit his 40 years as a 
lawyer.  As we were both looking 
back in bewilderment.  He 

asked me, “Can you remember life before being 
a lawyer?“ 

Even though it hasn’t been that long (relatively 
speaking), it’s a little hard to remember life as 
regular joe without a bar card.  

It’s like trying to remember life before kids.  Who 
was I?  What did I do?  Luckily there was no social 
media back then so most people don’t know that 
version of me.

Before being a lawyer, I was many things:  a 
starving artist, a dishwasher, and I worked for a 
giant corporation doing logistics.  These were the 
jobs my English degree got me.

In those days, I lived in a state of bliss.  As I look 
back, the problems facing society were somewhere 
else.  The issues facing humanity were on T.V.

I remember what it was like to be ignorant of 
the system.  Before being a lawyer, I could coast 
around without being sucked into a vortex of 
analysis.  For example, I could see two guys 
getting into it at a bar.  I would smile and wonder 
“Who is gonna win?” and blankly watch.

Now I see an argument at a bar and I am rapt with 
anxiety.  I am nervously wondering: “Who has 
a concealed weapon?” “Self-defense vs. Mutual 
Combat” “What if it is a one punch kill-a subdural 
hematoma?” “Dram shop Act” “Primary aggressor” 
“Stand Your Ground” “Retroactivity” “Transferred 
Intent” and so on… When I see things now, I feel 
involved somehow.   I feel a sense of ownership, 
where before, I was a mere bystander.

I used to be able to just watch 
things and be separate.  Now 
everything I see is set amid the 
backdrop of the system.  After 
being a lawyer for this bit, I 
have a different lens than my 
nonlawyer brethren.  

Another thing that’s different 
about me as a lawyer, I view 
geography differently. I noticed 
this when my dad was in town visiting for the 
holidays.  

We were riding around town and I was pointing 
out landmarks to my him: There’s that park 
where my daughter loves to play…that’s where 
that shooting happened…You see the beach over 
there?  That’s where my client was found pulling 
up a half ton of marijuana…and so on.  

After the ride, my dad was exhausted from my 
tour of gore and folly.  He said, “Man, you’d never 
know all this stuff was going on in such a nice 
place.”

As a lawyer, the very landscape of the earth is 
somehow different.  I’m not sure if it’s more like a 
bird’s or an ant’s view of the world.

These last 10 years have certainly warped my 
worldview.  Is it bad? Is it good? I don’t know.  
All I know is that somehow us lawyers see things 
differently.  Hopefully it increases the depth of 
our brief experience on this planet and lets us do 
something to help each other.  

Cheers.

Criminal Law Committee 
Jordan Showe - Co-Chair 
Stephen Smith - Co-Chair
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Congratulations!  Jason D. Berger has been selected as the recipient 
of The Florida Bar President’s Pro Bono Service Award for 2020 for the 
19th Judicial Circuit.  

In a letter notifying Jason of the award, Florida Bar President, John 
Stewart said: “The time and professional expertise you have contributed 
in making legal representation available to those who otherwise would be 
unable to afford it show our profession at its best.  It is my sincere hope 
that others in the legal field will follow your outstanding example”.   

The Florida Bar and Justices of the Supreme Court of Florida will honor 
Jason and the other recipients in a ceremony on January 30, 2020 
at the Supreme Court Building in Tallahassee followed by a reception.  
Way to make the MCBA proud!

Congratulations to Luis A. Sosa on becoming a named shareholder 
of Rosenthal, Levy, Simon and Sosa. In a statement released by the 
firm, Jonathan T. Levy and Steven C. Simon said “Luis Sosa, our fellow 
shareholder has demonstrated continued leadership, legal advocacy 
and skill which has contributed to the success of our clients and our 
firm throughout Florida”. 

The MCBA would like to wish everyone a happy, 
healthy and prosperous 2020.

Happy New Year.

The MCBA would like to wish everyone a happy, 
healthy and prosperous 2020.

Happy New Year.



January 2020The Side Bar

21

MCBA NoveMBer CLe LuNCheoN

Maxine Noel, Maryann Diaz, 
Laurel Hopper

James Bowdish, Donald Watson, 
Jack Sobel

J.  Henry Cartwright, Michael 
Donnelly, Gary Oldehoff

Greg Weiss, MCBA Board,  
Justice Luck

Robert Shaffer, Nancy Ferraro, 
Brandon Woodward, John Kops

Lauren Carrol, Samantha Simpson

Daryl Kogan, Jeff Friedman, 
Frank Plunkett

Hon. Jennifer Waters, Hon, Michael 
Linn, Justice Robert Luck, Hon. 

Nicole Menz, Hon. Kathleen Roberts

Sara Davis, Gloretta Hall, Hon. 
Nicole Menz, Brett Waronicki, 

Jeffrey Battista

Colleen Shaler, Jody Foster

Charles Geary, Gene Zweben, 
Nicholas Bangos

Carrie Lavargna, Robyn O’Heron, 
Lisa Clasen, Jessica VanValkunburgh, 

Hon. Jennifer Waters
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Submitted by Donald Watson, 
Esq.

W. George Allen was born on 
March 3, 1936 in Sanford, 
Florida. George grew up in a 
segregated community. Upon 
graduation from Crooms 
High School, in 1954, George 
enrolled in Florida A&M 
University. He graduated in 
1958 with a Bachelor’s Degree 

in Political Science and a minor in Economics. 

From 1958 until 1960, George served in the 
United States Army as a Special Agent in the 
Counter Intelligence Corps. George attained the 
rank of First Lieutenant before being honorably 
discharged from the Army. In 1960, George 
enrolled in the University of Florida School of 
Law. While in law school, George organized sit-
ins at lunch counters in and around Gainesville. 
In 1962, George graduated from the University of 
Florida School of Law. He was the first African- 
American to graduate from the U. F. Law School. 
However, he was not the first who tried to do so.
 
The late Attorney Virgil D. Hawkins had 
attempted to become the first African-American 
to enroll in the University of Florida School of 
Law. Mr. Hawkins was denied admission solely 
on the basis of his skin color. Virgil Hawkins 
sued the University and  litigated his case all 
the way up to the United States Supreme Court. 
Although the Supreme Court of the United States 
of America ruled that Virgil Hawkins should be 
admitted to the University of Florida School of 
Law, the Supreme Court of Florida and Florida’s 
then-governor Leroy Collins refused to carry 
out the highest court’s order. W. George Allen’s 
graduation in 1962 paved the way for numerous 
other African-American men and women who 
have since graduated from the University of 
Florida Law School, including Eugene Pettis, the 
only African-American President of the Florida 
Bar to date.
 

In 1963, George Allen and his family moved to 
Fort Lauderdale. There Attorney Allen soon 
started his own law practice which he operated 
for more than fifty years. In 1970, George Allen 
filed a lawsuit which led to the integration of 
public accommodations in Broward County.
 
From 1975 until 1978, 
George Allen served as 
President of the National 
Bar Association, an 
organization that was 
originally formed when 
lawyers of color were 
denied membership 
in the American Bar 
Association. George 
also served as President 
of the Broward County 
Bar Association. He was a member of Alpha 
Phi Alpha Fraternity, Incorporated, the Urban 
League, and the NAACP. In 2000, George was 
awarded the University of Florida Distinguished 
Alumnus Award. In 2003, Attorney George Allen 
was inducted into the National Bar Association 
Hall of Fame.
 

On November 7, 2019, W, George Allen, a legal 
icon, passed away at the age of 83.

Diversity Committee
Usha Maharajh - Chair

W. George Allen
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Immigration Committee
Antonietta Brancaccio - Co-Chair 

Angelina Castro - Co-Chair 
Christopher Gaston - Co-Chair

We look forward to seeing more hands-on advocacy for individuals 
in desperate need of protection and representation throughout 
the Treasure Coast. Proceeds from this CLE training have been 
donated to Vida Legal Assistance, Inc., a non-profit legal service 
agency that assists victims of violent crimes, human trafficking 
and domestic violence throughout the state and country, while 
providing invaluable support and training to legal advocates and 
government entities worldwide.

Announcements:
• Cluster/Mentor Group Meetings: 1/10, 3/27 & 5/1 – contact Antonietta 

Brancaccio for details – ab.infolaw@gmail.com
• Celebrate America Writing Contest Deadline: 2/15 – contact Angelina 

Castro if you are interesting in recruiting students, judging the essays, 
and/or providing financial support – ACastro@ACLawSolutions.com

• AILA SFL Annual Immigration Law Update: 2/26-2/28

Many thanks to MCBA, Ana Vallejo and our attendees for a 
successful and informative workshop on T visas!
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Judicial Relations Committee
Jessica VanValkenburgh - Chair

2019-2020 JRC Executive 
Committee Members – Chief 
Judge Lawrence Mirman, 
Judge Elizabeth Metzger, Judge 
William Roby, Gene Zweben, 
Kathryn McHale and Linda 
Weiksnar.

Our Purpose: The purpose of the MCBA’s Judicial 
Relations Committee (JRC) is primarily to serve 
as a liaison between the Martin County Bar 
Association and the 19th Circuit’s Judiciary.  
Moving forward, the JRC will be planning, 
implementing and coordinating certain programs 
designed and focused on improving relationships 
and overall communications between the Bench 
and Bar.

All JRC Judicial Speaker Series meetings will be 
held from 11:45 a.m. to 1:00 p.m. at McCarthy, 
Summers, Wood, Norman, Melby & Schultz, P.A., 
2400 SE Federal Highway, Fourth Floor, Stuart, 
Florida 34994, (772) 286-1700.  RSVP required at 
least two (2) days prior to each meeting to: jmv@
mccarthysummers.com.  

Space is limited.  Lunch will be provided.  Meetings 
are free for current MCBA members and $10.00 
for all others.  Cash or checks made payable to 
the MCBA accepted.

Upcoming JRC Meetings:

JRC Judicial Speaker Series 2020

Dates

January 13, 2020
February 10, 2020

March 9, 2020
April 13, 2020
May 11, 2020

Speakers

Judge Michael Linn
Judge Nicole Menz

Judge Michael McNicholas
Judge Jennifer Alcorta Waters

Judge Darren Steele

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author 
of the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers 
and not necessarily those of the officers, directors, or staff of the Martin County Bar Association. Further, the Martin 
County Bar Association and staff do not endorse any product or service advertised. All advertising is subject to 
approval. We regret any errors or omissions and such, if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been provided courtesy 
of: Legal Consulting Services, Inc.
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THE FLORIDA BAR SEEKS A PUBLIC MEMBER TO SERVE ON ITS 
GOVERNING BOARD

TALLAHASSEE – Continuing its practice of public 
involvement, The Florida Bar seeks a new nonlawyer 
to serve on its governing board.

Since 1987, two public members have served on the 
Bar’s 52-member governing board, after the Supreme 
Court of Florida approved the organization’s request 
to have nonlawyer representation on the board. 
Only 12 other state bar associations have public 
members on their governing boards.
The board member will replace Sharon Middleton, 
Ponte Vedra Beach, whose second two-year term 
expires June 2020. 

A screening committee of The Florida Bar Board 
of Governors has been appointed to review the 
applications for the public member position, conduct 
final interviews, and make recommendations to the 
Bar’s governing board during its March meeting. 
The board will then recommend three persons to the 
Supreme Court of Florida and the court will appoint 
one of the three nominees to the board. 

The Board of Governors oversees the Bar’s lawyer 
discipline program, continuing legal education 
programs, legislative activities, and the overall 
administration of The Florida Bar. Board members, 
who are all volunteers, average 200-300 hours 

per year on Bar business depending on committee 
assignments. Although attorney members of the 
Bar’s governing board pay their own expenses related 
to their attendance at six board meetings and other 
events held each year, nonlawyer board members 
are reimbursed for “reasonable travel and related 
expenses for attending official bar functions.” 

The new board member would serve a two-year term 
commencing June 19, 2020. Public members are not 
allowed by rule to serve more than two consecutive 
terms. Most of the Bar’s board is apportioned 
according to Florida’s 20 judicial circuits, with 
attorney members elected by lawyers in their 
locality. There are four additional out-of-state 
representatives. The other public member currently 
serving on The Florida Bar’s Board of Governors is 
Joseph “Jody” Hudgins, Naples.

Persons interested in serving as a public member 
may complete and submit the application online 
(insert link to .pdf) at the Bar’s website, or should 
call The Florida Bar headquarters at 850-561-5759, 
to obtain the application. Completed applications 
must be received by Joshua E. Doyle, Executive 
Director, The Florida Bar, 651 East Jefferson Street, 
Tallahassee, 32399-2300, no later than January 
24, 2020.

NOTICE

FLORIDA BAR’S BOARD OF GOVERNORS SEEK APPLICANTS

The Board of Governors is seeking applicants for the following vacancy to be filled during its March 
20, 2020, meeting:

Supreme Court’s Judicial Ethics Advisory Committee: One lawyer to fill a four-year term 
commencing July 1, 2020, and ending June 30, 2024. This is a 12-member committee that renders 
20 to 25 written advisory opinions a year to inquiring judges and judicial candidates regarding 
application of the Code of Judicial Conduct to specific instances of contemplated judicial and non-
judicial conduct. The committee meets once a year at The Florida Bar’s Annual Convention and 
attendance is strongly encouraged. The majority of the committee’s work, however, is undertaken 
via e-mail and phone conferencing. The committee is also responsible for judicial campaign conduct 
forums scheduled in election years.

Persons interested in applying for these vacancies may download the Application for Special 
Appointment or should call Bar headquarters at (850) 561-5757, to obtain the application form. 
Completed applications must be received by the Executive Director, The Florida Bar, 651 East Jefferson 
Street, Tallahassee, Florida, 32399-2300 or submitted via e-mail to specialapptapp@floridabar.org 
no later than the close of business on Friday, February 7, 2020. Resumes will not be accepted in 
lieu of the required application. The Board of Governors will review all applications and may request 
telephone or personal interviews.
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Submitted by Angelina Castro

Work-life balance is essential for the sleepless lawyer and legal advocate, 
so if you are looking for a full immersion distraction in 2020, and you love 
being in the water, take the plunge and consider becoming a member of 
The Dive Bar Underwater Bar Association.

The group is led by an enthusiastic team of lawyers from South Florida 
and gathers each month, o�ering CLE’s, networking, camaraderie and 
group dives to explore our coastal waters and marine life. 

In 2020, we look forward to launching more community initiatives which 
may include coral restoration, lion�sh removal and specialty courses for 
our member divers.  We are also discussing plans for dive travel abroad 
with CLE o�erings.  
 
To inquire about membership, contact: Info@thedivebar.org
For local information and contact 
Angelina Castro: ACastro@ACLawSolutions.com

The Dive Bar
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We hope you had a great holiday season and are ready to get back to the New Year 
with some great programming courtesy of Martin County FAWL!  Please mark 
your calendars and plan to attend the following events:

FAWL
Donna Eng: President

1/21/20:

2/18/20: 
3/17/20: 
3/28/20
4/21/20: 

5/21/20:
June 2020:

► CenterState Bank
► Cohen Milstein Sellers & Toll PLLC 
► Espinal, Stern & Whittington at Morgan Stanley 
► First Citizens Bank 
► Fox McCluskey Bush Robison, PLLC 
► Gloretta H. Hall, P.A. 
► Gordon & Partners P.A.
► Kathryn L. McHale, LLC 
► Kinane Corp. 
► Lavargna Law 
► Melissa J. Clasen, P.A. 
► Mrachek Fitzgerald Rose Konopka Thomas & Weiss, PA 
► Nason Yeager Gerson Harris & Fumero PA 
► One Love Group KW Treasure Coast
► Phipps Reporting 
► Rose D. Schneider, P.A.
► Signature Wealth Advisors 
► Treasure Coast Legal 
► Treasure Coast Process Servers 
► U.S. Legal Support, Inc.   
► W. Jay Hunston, Jr., PA 

Thanks to our annual sponsors: 

12 noon CLE presentation by Sarah Baker of First Citizens Bank and 
Martin County Bar President Jason Berger 
12 noon CLE presentation by Patricia Leonard of Shutts & Bowen, LLP
12 noon CLE presentation by Juliet Murphy Roulhac, in-house counsel to FPL
Health and Wellness membership drive event @ Port Salerno Civic Center
12 noon CLE presentation by Christine Phipps of Phipps Reporting AND Reception at 
Molly’s House, 5:30-7:30 pm.
12 noon, JA Appreciation Luncheon at Kyle G’s Prime Seafood and Steaks
Judicial Reception- specifics to be announced at a later date
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We specialize in all aspects of Medicare planning, 
Individual/Group Health plans, Annuities, Life 
Insurance & Long-Term Care Insurance planning.

“We Simplify Insurance Planning So You Can 
Enjoy The Life You Deserve”

38 SE Ocean Blvd • Stuart, FL 34994
Serving the State of Florida

Lic# L100600

Call 772.210.1020 for a
Complimentary Medicare Review!

Gary Owen, LUTCF 
www.OwenInsuranceGroup.net

Happy New Year from our family to yours!

WOODWARD
KELLEY
FULTON & 
KAPLAN

W
KK

F

772.497.6544
Brandon@WKFKlaw.com
WKFKlaw.com 

Stuart & West Palm Beach

BRANDON V. WOODWARD

Let WKF&K help you with your client’s business law 
matters. You’ll have peace of mind in knowing it will be 
done right, and your client will know you’ve got their back.

Florida Rural Legal Services, Inc. (FRLS) 
and the Martin County Bar Association Pro 
Bono Committee Present

LAW DAY FAIR 2020

Friday, May 1, 2020

New Location:  Martin County Courthouse

If you are interested in volunteering at the 
Law Day Fair or if you are willing to accept 
a pro bono case, please contact: Carolyn at 
carolyn.fabrizio@frls.org.

For additional information on getting 
involved in the MCBA’s Pro Bono Committee, 
contact: 
Jane Cornett -  jcornett@bplegal.com or 
Maxine Noel - mnoel@gglawyers.com

Mark Your Calendars

20  02
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MARTIN COUNTY BAR ASSOCIATION

RACE TO THE COURTHOUSE
MARCH 29, 2020

Race to the Courthouse 5k 
Gene Zweben - Co-Chair
Sarah Vickers - Co-Chair 

HAPPY NEW YEAR!

Only three months left until the Fourth Annual “Race to 
the Courthouse” 5k run/walk on Sunday, March 29, 2020. 
Runners and walkers of all ages will enjoy the beautiful course 
winding through downtown Stuart, beginning and ending at 
the Martin County Courthouse/Memorial Park.
Don’t forget that the law firm with the largest participation will 
receive a traveling trophy!

Team members are not limited to law firm employees, so recruit away! The race is open to EVERYONE 
– not just the legal community.

So lace up your sneakers or walking shoes, and please join us for this fun event with friends and 
family.

Proceeds benefit the Legal Aid Society of Martin County and MCBA Scholarships.

REGISTER TODAY at:  https://runsignup.com/Race/FL/Stuart/TheRacetotheCourthouse5k
Contact Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers at indiantownlaw@aol.
com Jane Cornett at JCornett@beckerlawyers.com, Jessica M. VanValkenburgh, at jmv@
mccarthysummers.com or Robyn O’Heron, at martincountybarassociation@msn.com, for more 
information.

Visit the MCBA website at www.martincountybar.org
for upcoming events, committee meetings and more!

find us online
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Real Estate and Commercial Litigation Update 

Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

Sellers v. Rushmore Loan 
Management Services, LLC, 
Case No. 18-11420 (11th Cir. 
2019).
Whether the Bankruptcy Code 
precludes or preempts Fair 
Debt Collection Practices Act 
(“FDCPA”), 15 U.S.C. § 1692 
et seq., and Florida Consumer 
Co l l ec t i on  Prac t i ces  Ac t 
(“FCCPA”), Fla. Stat. § 559.55 et 
seq., claims is a common rather 

than individual issue, and thus may meet class 
certification predominance requirements.

Yarbrough v. Decatur Housing Authority, Case 
No. 17-11500 (11th Cir. 2019).
Termination of housing vouchers issued under 
Section 8 of the Housing Act of 1937, 42 U.S.C. 
§ 1437f requires “some evidence” but does not 
require a “robust substantive evaluation of 
the sufficiency of the evidence supporting an 
administrative determination.”

Wilcox v. Neville, Case No. 1D18-4057 (1st DCA 
2019).
Florida Statute section 768.79(6) requires the 
“judgment obtained” calculation to include the 
amount of any settlement by a co-defendant after 
the date of service of the offer on the defendant 
by which the verdict was reduced.

The Prestige Gallery, Inc. v. Napleton, Case No. 
1D18-2318 (Fla 1st DCA 2019).
While there is no case law defining what 
constitutes “nominal damages,” an award of 
$80,000 as nominal damages is excessive as a 
matter of law.

Hedden Z Oldco, LLC, Case No. 2D18-4584 (Fla. 
2d DCA 2019).
The filing of a declaratory judgment action as to 
one claim does not negate the right to arbitration 
arising from all claims.

Port Royal Property, LLC v. 
Woodson Electric Solutions, 
Inc., Case No. 3D19-1397 (Fla. 
3d DCA 2019).
The four-part Kinney System, 
Inc. v. Continental Insurance Co., 
674 So. 2d 86 (Fla. 1996), test is 
not to be used for determining 
venue transfers within Florida.

Carruth v. Bentley, Case No. 
18-12224 (11th Cir. 2019).
The Governor and those in his employ are entitled 
to qualified immunity for governmental actions 
taken to regulate a credit union.

Center for Biological Diversity v. U.S. Army 
Corps of Engineers, Case No. 18-10541 (11th 
Cir. 2019).
An agency must consider the indirect environmental 
effects of its permits, but the indirect effects must 
be proximate and do not include effects that are 
insufficiently related to an agency’s action.

In Re: Amendments to Florida Rules of 
Appellate Procedure 9.120 And 9.210, Case No. 
SC19-884 (Fla. 2019).
The Florida Rules of Appellate Procedure are 
amended to allow cross-notices and briefs when 
jurisdiction is pending.

Blamey v. Menadier, Case No. 3D19-849 (Fla. 
3d DCA 2019).
Upon rehearing, the Third District held that an 
attorney’s drafting of a term sheet for purchase 
of corporate stock is sufficiently related to the 
dispute over failure to deliver the stock such that 
the attorney, who represented the selling entity in 
some matters, cannot represent the buyer against 
the selling entity.

JJN FLB, LLC v. CFLB Partnership, LLC, Case 
No. 3D19-1875 (Fla. 3d DCA 2019).
Adverse rulings are not grounds for recusal of a 
judge, but judicial findings that counsel lied in 
proceedings before the court indicate future bias 
and require recusal. Continued On Next Page . . .
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Tison Clairmont Condominium F Association, 
Inc., Case No. 4D19-117 (Fla. 4th DCA 2019).
Legal rights accrue are fixed when the last element 
of the cause of action occurs and not when the 
action is brought; accordingly a former unit 
owner who sold his unit is entitled to an award 
of attorney’s fees under Florida Statute section 
718.303(1) if he was a unit owner when his right 
to attorney’s fees accrued.

Central Florida Investments, Inc. v. Orange 
County, Case No. 5D19-943 (Fla. 5th DCA 2019).
Appeals from a local government code enforcement 
board are plenary appeals governed by Florida 
Statute section 162.11 and are not petitions for 
writ of certiorari.

Pinson v. JPMorgan Chase Bank, National 
Association, Case No. 16-17107 (11th Cir. 2019).
A consumer must establish three things in order 
to allege a creditor used a false name in violation 
of the Fair Debt Collection Practices Act: use a 
name other than its own in a way that would 
indicate a third person is attempting to collect its 
debt, and to use the false name in the process of 
collecting its own debt. 

Classy Cycles, Inc. v. Panama City Beach, Case 
No. 1D18-3095 (Fla. 1st DCA 2019).
The Municipal Home Rule Powers Act, Florida 
Statute section 166.021, inserted the rational 
basis test (an ordinance must be reasonable and 
not arbitrary) in place of the “per se nuisance” 
test (activity can only be banned if it is a per se 
nuisance) for determining whether activity can 
be banned; whether an ordinance is a zoning 
ordinance or a traffic control ordinance is 
irrelevant.

Florida Department of Agriculture and 
Consumer Services v. Dolliver, Case No. 2D18-
1393 (Fla. 2d DCA 2019).
The Florida Legislature may not pass laws which 
restrict the obligation of Florida government to 
pay for takings without just compensation under 
Article X, section 6(a) of the Florida Constitution.

Stacknik v. U.S. Bank National Association, 
Case No. 2D18-2156 (Fla. 2d DCA 2019).
A mailing log is sufficient additional evidence to 
establish the mailing of a condition precedent 
letter.

Villa Bellini Ristorante & Lounge, Inc. v. 
Mancini, Case No. 2D18-2249 (Fla. 2d DCA 
2019).
Florida law permits mandamus proceedings to 
allow shareholders in private corporations to 
inspect their corporation’s books and records.

Pillay v. Public Storage, Inc., Case No. 4D19-84 
(Fla. 4th DCA 2019).
Exculpatory clauses are effective in leases, and 
may bar negligence claims against a self-storage 
landlord.

Bayview Loan Servicing, LLC, v. Cross, Case 
No. 5D18-2797 (Fla. 5DCA 2019).
The standard FNMA mortgage does not permit 
an award of fees for litigating the amount of fees.

Carter Development of Massachusetts, LLC 
v. Howard, Case No. 1D18-3075 (Fla. 1st DCA 
2019).
An escrow agent only owes a duty per his escrow 
agreement and does not owe a fiduciary duty to 
non-parties to the escrow agreement.

Magnolia Court, LLC v. Moon, LLC, Case No. 
No. 3D18-722 (Fla. 3d DCA 2019).
An unregistered foreign limited liability company 
is subject to service under Florida Statute section 
605.0904(6), and such service is “personal 
service” so that plaintiff does not have to comply 
with the personal service requirements of Florida 
Statutes Chapter 48.

The Allegro at Boynton Beach, L.L.C. v. 
Pearson, Case No. 4D18-3387 (Fla. 4th DCA 
2019).
A party may “deliver” a contract subject to a 
right of first refusal through discovery in pending 
litigation.

===================================
=====================

If you wish to receive the expanded, weekly version 
of this Report, sign up at:
https://www.mcglinchey.com/publication-
subscription

Continued From Previous Page . . .
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2020 Softball

Challenge

We are excited to announce that our annual softball challenge will be Saturday, 
February 8, 2020 at 9:00 a.m. at Sandhill Crane Park in Port St. Lucie.

The Challenge is a three team round robin between the MCBA, St. Lucie County Bar Association 
and Indian River County Bar Associations with each team playing two games.  
After the games, families and fans are invited for lunch under the Pavilion.

Join Us!

We are looking for any interested members to be part of the co-ed team!  If interested, please 
contact Stephen Smith (lawsmiths@gmail.com) or Jonathon Alford (jalford@kibbeylaw.com).  

Non-players are welcome to come cheer us on and have lunch!  All we ask is that you RSVP to 
one of us so that we can be sure to have enough food for everyone.

Steve Smith
Jonathon Alford
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Legal Resources
Eric Buetens - Co-Chair

Christine Moreno - Co-Chair

Free CLE seminars are available 
to MCBA members.

The seminars, which are 
available for a free two-week 
rental to MCBA members, 
can be checked out at the 
courthouse behind the desk in 
the Recording Department at 
the courthouse.

You can ask a clerk which 
seminars are currently 

available and not checked out.  Patrons may also 
call the Recording Department (772-288-5553) 
and place a hold on a seminar. If you check out 
a seminar you will have two weeks to listen to it.  

If you have any CLE requests for this year’s 
budget please let me or co-chair Christine 
Moreno know. Our e-mails are below.

Florida Justice Association - 2019 John 
Romano’s Workhorse Seminar
 CLE Credits:  54.0 General; 7.0 Ethics; 3.0 

Technology
 Certification Credits;  50.0 Civil Trial
 Good through 8/31/2020

The active seminars we currently have are:
• Probate Law 2018 Seminar – good through 

5/2/2020. Credits: 8.0 General, 1.0 Ethics; 
Certification Hours: 8.0 Elder Law, 8.0 Wills, 
Trusts & Estates; 1.0 Marital & Family Law

• Annual Ethics Update: Back to Basics, The 
ABC’s of Ethics – good through 5/9/2020. 
Credits: 5.0 General and 5.0 Ethics

• Bankruptcy 2018: worth 4.5 general credit 
hours, 1.5 ethics credit. Also provides 
certification hours as follows: 4.5 Business 
litigation.  Expires 5/8/2020

• MCBA Monthly Lunch Meeting – December 
21, 2018 – good through 6/21/2020.  Credits: 
1.0 General CLE Credit and 1.0 Ethics CLE 
Credit.  Topic: Ethical Issues Related to Legal 
Advocacy

• Florida Justice 
Association - 2019 John 
Romano’s Workhorse 
Seminar Good through 
8/31/2020  Credits:  54.0 
General; 7.0 Ethics; 3.0 
Technology. Certification 
Credits;  50.0 Civil Trial

• MCBA Monthly Lunch 
Meeting - March 15, 2019 
- good through 9/15/2020.  
Credits:  1.0 General CLE Credit.  Topic:  
State of the Florida Bar - Michelle Suskauer.

The law library is located near the reference desk 
at the Blake library.

My email address is ebuetens@metrolink.net.  
Co-Chair Christine Moreno’s email is 
moreno4law@gmail.com

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll 
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450 
Provide MCBA’s Affinity code (AG345)  
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The Florida Bar Updates / Board of Governors’ Report
GREG WEISS - 19TH CIRCUIT BOG REPRESENTATIVE

Keep updated on Florida Bar initiatives and Board of Governors information, 
meeting minutes and reports by visiting the website regularly!

A direct link can be found at The Florida Bar’s 
home page (www.floridabar.org) by clicking the 

“About The Bar” 

Notice: Your clients and the public at large can now access online courses directly through the MCBA website.  
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are 
included online and programs can be started/stopped, picking up where you left off, as many times as 
you like. Help the MCBA promote this community service while generating income to support local 
initiatives!

Florida Online Traffic School Courses:

• Basic Driver Improvement 4-hour course (Traffic Ticket - TCAC)
• First-time Driver 4-hour course
• Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
• Florida Mature Driver Program 6-hour course

All traffic courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored 
by the American Safety Council.

Parent Education and Family Stabilization Online Course:

This 4-hour course is required by Florida law for concerned parties seeking to obtain a final judgment of 
dissolution of marriage in Florida when minor children are involved. The course is approved by the Department 
of Children & Families and provided by a division of the University of Continuing Education.

The courses are provided via the American Safety Council which is the leading source for online driver 
education, workplace safety training, continuing education, online business and security solutions, and more!

Online Resources Offered by The MCBA
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W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualified Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Office 

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

In addition to the ongoing benefits that come with your MCBA membership, the MCBA is excited to 
continue the Member Benefits Program which allows for financial savings and/or member-only access. 
As new offerings are added throughout the Bar year, we will let you know the details! 

Email us at martincountybarassociation@msn.com if you have a suggestion for a local business or 
service you would like us to consider. Visit our website at www.martincountybar.org to review all the 
offerings, direct contact information and to take advantage of the ones currently participating in the 
program.

Membership Has Many Benefits!

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local businesses, including 
the Barnes and Noble in Jensen Beach. 
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Florida Free Legal Answers Program

Did you know that The Florida Bar provides free virtual legal information through its cooperative effort 
with the American Bar Association to low-income Floridians via the Florida Free Legal Answers program?  
  
Members of the public can go to https://florida.freelegalanswers.org to sign up and answer a few 
questions to see if they qualify to use the service (household income below 250 percent of federal poverty 
guidelines; have less than $10,000 in total assets; be at least 18 years old; and not be incarcerated).  After 
registering, they may ask a specific question about noncriminal legal issues.  The information users 
provide is confidential, and the answers are not associated with the user’s name. Lawyers will see only 
the information associated with a user’s legal issue.  Users will not know the name of the lawyers who 
answer their questions unless the lawyers choose to provide it, a user makes a specific request for the 
name of the lawyer or it is required by a court of law. 
 
More than a third of the 2,200 questions since its launch last year have related to family matters such 
as divorce, child support, adoption and name change. Another 16 percent were connected to housing 
or landlord/tenant issues. Other legal issues include domestic violence, bankruptcy, consumer issues, 
education, employment, workers’ compensation, wills and estate planning. Note that Florida Free Legal 
Answers does not answer questions on criminal law.  Florida lawyers may enroll to join the effort by visiting 
https://florida.freelegalanswers.org, clicking on “Volunteer Attorney Registration” and agreeing to the 
attorney agreement.
 
For more information, visit: https://florida.freelegalanswers.org or contact Mark Hohmeister 
(mhohmeister@floridabar.org  or 850-561-5764).

Your local IT experts

Managed IT  ServicesManaged Backups Security Solutions Hardware Management

772 285-9934
www.spiral.tech
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Links, Jobs and LegislationLinks, Jobs and Legislation  

Martin County Ordinances

Visit
 www.martincountybar.org 

for resources, links, events and member 
contact & practice area information.

19th Judicial Circuit Court of Florida  
 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org 

Emergency Hotline / Info: 772.742.9229

All Martin County ordinances may be found on 
the County website: 

https://www.martin.fl.us. 
Click on Departments, County Attorney, County 

Code & Ordinances. 
See ordinance list on right side of web page

(ex: Ordinances 800-849). 

Track Legal Legislation
 

For more detailed information on specific legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the  

Bar website at this link: 
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org 

 
19th Circuit Appointments / Vacancies

For applications and complete details, visit: http://www.circuit19.org/careers.html

All City of Stuart ordinances may be 
found on the City website:

 www.cityofstuart.us. 

Click on link at the bottom of the page.

City of Stuart Ordinances
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When:

Where:

Menu:  

Speaker:
 
CLE:

RSVP: 

Friday, January 17, 2020 (11:30 a.m.)
Note:  This lunch will end at 1:30 p.m.

Kane Center, 900 SE Salerno Road, Stuart

House Salad
Baby Mixed Greens, Grape Tomatoes and Sliced Cucumber with Balsamic Vinaigrette and 
Ranch Dressing on the side.
Chicken Parmigiana
Lightly Fried Chicken Breast, House Tomato Sauce, Romano and Mozzarella Cheese Baked 
until Golden Brown and served over Penne Pasta.  Lemon & Garlic Roasted Broccoli, 
Housemade Garlic Bread (light on the oil and garlic). Brownies.

 *Specialty meals offered upon request must be ordered at RSVP

Honorable Lawrence Mirman, Chief Judge, 19th Judicial Circuit.

1 General CLE Credit

RSVP Required:  No later than Friday, January 10, 2020.  
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us for MCBA’s CLE Luncheon Meeting January 17, 2020

Martin County Bar Association 
PO Box 2197 
Stuart, FL 34995-2197

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. Guests 
who RSVP but do not attend will be responsible for paying the guest fee.

 

The MCBA will be collecting non-perishable food items to benefit the food pantry at Molly’s House.  
Please consider donating to this organization by bringing non-perishable food items to the luncheon.


