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The Side Bar Newsletter
Published monthly, excluding June & July,
by the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news or
other information for publication in the
SideBar, please call (772) 220-8018 or
email information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1 st
of the month preceding publication.
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On Friday, February 21, 2020, the Executive Board and Diversity
Committee of the Martin County Bar Association (MCBA) invites
its members, prospective members and any guests to join us for
our monthly luncheon meeting at the Kane Center in Stuart.
Networking begins at 11:30 a.m. and lunch will be served
promptly at noon.
Thanks to the Diversity Leadership Grant from the Florida Bar, the
MCBA in conjunction with the St. Lucie County and Port St. Lucie
Bar Associations are very excited to welcome Simone Marstiller,
Secretary of the Florida Department of Juvenile Justice, as our
guest speaker.
Prior to being appointed Secretary, Simone Marstiller was Of Counsel with Gunster,
Yoakley, Stewart, P.A., in the firm’s Tallahassee and Tampa offices, where her practice
areas included appellate consulting and litigation, government affairs, procurement,
and ethics and elections. She joined Gunster in 2017 after retiring from the First
District Court of Appeal, where she served as a judge for six years.
In 2001, Simone served as Assistant General Counsel to Governor Jeb Bush. In that
position, she assisted the Governor’s General Counsel in overseeing the legal operations
of the Governor’s agencies and advising the Governor on a wide variety of legal and
policy issues.
Simone was selected in 2002 to serve as General Counsel for the Department of
Management Services (DMS), the administrative agency for state government. There,
she managed all legal affairs for the agency, including matters related to government
procurement, outsourcing, state facility management, and collective bargaining. While
serving in this capacity, Governor Bush appointed her Interim Secretary of the agency.
From DMS, Simone returned to the Governor’s Office in 2003 to serve as Deputy Chief
of Staff. In 2004, Governor Bush appointed her State Chief Information Officer to head
state government’s central technology planning and policy organization, and in 2005
she became Secretary of the Department of Business and Professional Regulation, the
state’s largest regulatory agency.
In 2007, Attorney General Bill McCollum appointed Simone Associate Deputy Attorney
General for the State of Florida. In addition to serving on the executive management
team for the Office of the Attorney General, she was the agency’s General Counsel
and was responsible for overseeing four agency divisions, including the Civil Rights
and Opinions Divisions. When appointed to the appellate court in 2010, Simone was
serving as Executive Director for the Florida Elections Commission.
Simone was born in Monrovia, Liberia, and grew up in St. Petersburg, Florida. She
earned her Bachelor of Business Administration degree in 1988 from Stetson University
in DeLand, Florida, and her Juris Doctor, cum laude, in 1996 from Stetson University
College of Law in Gulfport, Florida.
We look forward to an insightful and engaging program with another great turnout.
There is no charge for MCBA members; guests are welcome and can pay the $30 lunch
fee at the door. To RSVP, contact (772) 220-8018 or martincountybarassociation@
msn.com by Friday, February 14, 2020. RSVP is required for all attendees.

MCBA 2019 - 2020 Executive Board:

President:
Jason D. Berger

Treasurer:
Jeffrey Friedman

Immediate Past President:
Barbara Kreitz Cook

Vice President:
Barbara Kibbey Wagner

Secretary:
Adam G. Schwartz

Executive Director:
Robyn O’Heron

Voicemail Line: (772) 220-8018 EMail: martincountybarassociation@msn.com Website: www.martincountybar.org

The Side Bar

Message From the President

February 2020

Martin County Bar President - Jason Berger, Esq.
Bring on February: Try
Everything!
Leap into 2020 with
Zest:
As 2020 is the first leap
year of the new decade,
we will have one extra
day, an extra 24 hours
this year! What will you
do with this precious gift
of time? Do something
new, inspire someone,
make new friends or
finally go on the adventure that you have been
dreaming of! As they say in the movie Up,
“Adventure is out there!” Make the extra day
count! Our last leap year was in 2016 and our
next leap year will be in 2024, so don’t wait! Do
it NOW!
Who’s up for the Superbowl in South Florida?
If it’s on your “bucket list,” get your Superbowl
tickets ASAP! Our journey through life is about
our experiences. Superbowl LIV (the 54th Super
Bowl) will be held on Sunday, February 2, at
the Hard Rock Stadium in Miami. This will
be the eleventh (11th) Superbowl to be held in
South Florida. In 2010, the New Orleans Saints
defeated the Indianapolis Colts 31-17 at Sun
Life Stadium/now the Hard Rock Stadium. The
halftime show will feature Jennifer Lopez (JLo) and Shakira. As Shakira implores in her Hit
Song, Try Everything:
I won’t give up, no I won’t give in
Til I reach the end
And then I’ll start again
No I won’t leave
I wanna try everything
I wanna try even though I could fail
Chocolate and flowers anyone?
Valentine’s Day for 2020 will be celebrated
on Friday, February 14th. During Valentine’s
Day we celebrate love, romance, friendship and
affection. (In having recently researched some the

disturbing historical aspects of Valentine’s Day,
I find it best to view Valentine’s Day as a special
day of love, appreciation and romance!) Like the
“Pollen Jocks” from the Bee Movie, please plan
ahead, please be prepared and please make
sure that you prioritize your loved ones on
Valentine’s Day!
Time to Honor our past Presidents!
President’s Day for 2020 will be celebrated
on Monday, February 17th. Presidents Day is
observed on the third Monday of every February.
For some of us, Presidents Day is a nice day off,
as many federal government institutions are
closed. We celebrate Presidents Day in honor
of our past Presidents, including the birthdays
of Presidents George Washington and Abraham
Lincoln, whose birthdays are February 22nd
and February 12th. Here are a few quotes from
Presidents Washington and Lincoln:
George Washington: “Associate yourself with
men of good quality, if you esteem your own
reputation; for ‘tis better to be alone than in bad
company.”
Abraham Lincoln: “Character is like a tree and
reputation like a shadow. The shadow is what we
think of it; the tree is the real thing.”
Upcoming Diversity Luncheon, February 21,
2020
For our Diversity Luncheon, we are honored to
have Simone Marstiller, Secretary of Florida
Department of Juvenile Justice (Former
Judge of the First District Court of Appeal)
address us on February 21.
Who’s ready for the Honda Classic?
On Thursday, February 27th through Sunday,
March 1st, the Honda Classic will be held at
PGA National Golf Club in Palm Beach Gardens.
The Honda Classic was founded in 1972.
Brooks Koepka, the #1 player in the world, has
committed to playing along with many other fan
favorites. Tiger Woods has not yet made up his
mind. Get your tickets to the Honda Classic

Continued On Next Page . . .
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ASAP!
In the spirit of Valentine’s Day, we hope you
enjoyed the “speed-dating” with our Judges!
Did your wishes come true by spending some
quality time with our local Judiciary? Certainly,
at a minimum, your experience was interactive,
insightful and educational, and we look forward
to the Meet-and-Greet with our Judges in 2021!
What an exciting time, what an exciting new
decade! Leap into 2020 with Zest, Inspire
Yourself and Others, Try Something New!
Wishing you all the very best in 2020!
Very respectfully,

Jason Berger, Esq.
President, Martin County Bar Association
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The Martin County Bar Association Executive Board
and MCBA Diversity Committee invite you to our
annual Diversity Luncheon Program on Friday,
February 21, 2020.
Thanks to a grant from The Florida Bar, the MCBA, in conjunction
with the St. Lucie County Bar Association and Port St. Lucie Bar
Association are excited to announce that our program speaker will
be Simone Marstiller, Secretary of the Department of Juvenile
Justice.
We are looking forward to Secretary Marstiller’s presentation and hope
that you will be able to join us!
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Social Committee
R. Wayne Richter - Co-Chair
Brandon Woodward - Co-Chair

Looking ahead to 2020
Annual Softball Challenge
Saturday, February 8, 2020,
Sandhill Crane Park, Port St. Lucie
First game starts at 9:00 am
Come play or cheer on the MCBA Softball team as we
compete against the Indian River and St. Lucie County
Bar Associations in a Round Robin Tournament.
Lunch
to follow.
All are invited.
See Page 32 for more details.
Annual Sebastian Inlet State Park Camping Trip
March 6 – 8, 2020
Includes two nights of Camping, BBQ Dinner Saturday night, Canoeing, Kayak and Stand-UpPaddleboarding! If you don’t want to camp, join the fun on Saturday and stay for dinner. See Page
13 for all the details
Happy Hour
Thursday, March 26, 2020
MCBA members are invited to a Happy Hour at the beautiful offices of Engel Voelkers, who graciously
offered to host an evening of wine, beer and appetizers. Last year we had a local artist display his
works, who knows what may happen this year!
Race to the Courthouse 5K Run/Walk
Sunday, March 29, 2020 at 7:30 a.m.
Get up off the couch and join your fellow MCBA members for a run through downtown Stuart. If
you’re not a runner, no problem, you can walk the course. Families are encouraged to participate.
Proceeds from this event benefit the Legal Aid Society of Martin County and MCBA Scholarships. See
Page 29 for details on how to register.
Law Day
May 1, 2020
Presented by Florida Rural Legal Services, Inc. and Martin County Bar Association Pro-Bono
Committee. This year we will hold our Law Day fair at the Martin County Courthouse. Please consider
volunteering or taking on a Pro Bono case. See Page 28 for more details.
The MCBA Sobel Cup Golf Tournament
May 2, 2020 - Lost Lake Golf Club
Proceeds from the tournament will benefit the MCBA Scholarship Program. The day will feature a
continental breakfast, golf and lunch. Hole-In-One Prizes and Awards for top 3 scoring foursomes.
Sponsorship opportunities are available. To download a registration form, visit the MCBA website
home page. More details can be found on pages 20 and 21.
The Ninth Annual MCBA Tennis Tournament
Saturday, May 9, 2020, Mariner Sands Country Club
Join us for some tennis and fun! Spouses and kids are welcome to play. A light breakfast and lunch
will be served. Entry limited to 20 players. Please RSVP to Ray Robison at robison@foxmccluskey.com
Installation Dinner
May 15, 2020, Mariner Sands Country Club
Join us for cocktails, dinner and dancing as well as a casino and other fun and games! This promises
to be a fun-filled evening!
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Member Spotlight

Richard Kibbey
Education- Adrian College
Law School- University of Detroit
How long have you been practicing law? 41
years. Four years as an Assisistant State Attorney
in Martin County, followed by my entering private
practice in 1982 (Still in the same office on
Camden Ave!).
Why did you want to be an attorney? My father
was a Michigan State Police Officer . He would
share fascinating details of cases and trials he
was involved in. He had a great deal of respect
for well prepared lawyers. In college I became
sensitive to the reality that innocent people can
be falsely accused, convicted and punished. That
combination led me to becoming a lawyer.
What do you like most about it? Helping people
caught up in the justice system reclaim their
lives through either an acquittal, or a financial
settlement.
What don’t you like? The impersonal
relationships with Judges; gone are the days of
friendly visits with Judges in chambers. It’s now
all about courtroom security, docket control and
“Standing Pre-Trial Orders”.
What are the biggest changes you have seen
through the years? The ability to access court
opinions, case histories and more from your cell
phone; unfathomable when I started practicing .

If you could choose anyone as a mentor who
would you choose? Attorney Gerry Spence.
What is the best piece of advice you’ve ever
received? Judge Cianca:
“Act justly, love
mercifully, and walk humbly with your God”
Micah 6:8
What advice would you give to someone looking
to become an attorney? Be very sure you want
to be an attorney. Law is a jealous mistress.
If you weren’t an attorney, what would you be
doing? Managing an independent bookstore, or
art-house cinema.
If you could switch places with someone for a
day, who would it be? President Trump.
What’s on your bucket list? Drive a new Corvette
on Route 66; Chicago to the Pacific Ocean in
Santa Monica.

How do you define success? The progressive
realization of a worthy dream.

If you could visit anywhere in the World?
Egypt, slowly exploring the pyramids.

Who inspires you? My wife Dana. She is the
gold standard for patience, acceptance and
forgiveness.

Something about me - a fun fact? That I am
friends with legendary entertainer Pat Boone.
I’ve traveled with him to many of his concerts
and public appearances. It’s always amazing
to witness the immense crowd of fans who wait
after a show to meet him. Pat inspires as much
as he entertains. Despite living in the vortex of
“Hollywood” for decades, making hit movies and
records, you won’t find a bad word said about the
man.

Who has been the most influential person in
your career? A tie: Judge Herb Stern for teaching
me a proven method of how to win cases in trial.
Attorney David Lamos for his brilliant insights on
my life, my cases and the world in general.
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Mark Your Calendars for these Upcoming Events!
Monthly:
1st & 3rd Tuesday
2nd & 4th Thursday
3rd Thursday

FRLS/Legal Aid Society of Martin County/MCBA Pro-Se Clinics
1:30 – 4:00 p.m.
1:30 – 4:00 p.m.
9:00 – 11:30 a.m.

February 5, 2020

Small and Solo Firm - Coffee & Conversation
8:00 – 9:00 a.m.
Gilbert’s Coffee Bar
615 SW Anchorage Way, Stuart

February 8, 2020

Softball Tournament
9:00 a.m. Sandhill Crane Park, Port St. Lucie
For more details or to Sign Up: Contact: Stephen Smith @
lawsmiths@gmail.com or Jonathon Alford @ jalford@kibbeylaw.com

February 10, 2020

Judicial Relations Speaker Series
Speaker: Judge Nicole Menz
11:45 a.m. @ McCarthy, Summers, Wood, Norman, Melby & Schultz
RSVP by January 9, 2020 to jmv@mccarthysummers.com

February 18, 2020

FAWL CLE
Speaker: Patricia Leonard, Esq., Shutts & Bowen, LLP
12 noon @ Mrachek, Fitzgerald, Rose, Konopka, Thomas and Weiss

March 6 – 8, 2020

Camping/Kayak/SUP
Sebastian Inlet State Marina & Park
Cost: $70 per 2 people;
Send check to: MCBA, PO Box 2197, Stuart, FL 34995

March 26, 2020

MCBA Happy Hour
Engel Voelkers - Details coming

March 29, 2020

Run to the Courthouse 5K Run/Walk
See Page 29 of the SideBar for registration information

May 1, 2020

Law Day
Martin County Courthouse
Volunteers Needed
More details to follow

May 2, 2020

MCBA Golf Tournament
8:30 a.m. - Lost Lake Golf Club
See MCBA website for registration information

May 15, 2020

Annual Banquet
6:30 p.m. - Mariner Sands Country Club
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2020 MCBA Golf Tournament / Sobel Cup
To benefit the MCBA Scholarship Fund
Sponsorship Opportunities
Gold Sponsor $1500

1 Available
Includes Foresome ($500 value)
Name/Logo prominently displayed on all print
materials relating to tournament
Signage at tournament
Name/Logo with hyperlink on website and in
The SideBar advertising event
Recognition at CLE luncheons leading up to event
Full page ad in 1 issue of The SideBar

D
L
O
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Cart Sponsor $500

1 Available
Name/Logo displayed on all golf carts used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in
The SideBar advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

D
L
O

S

Luncheon Sponsor $750

1 Available
Includes entry fee for 2 golfers ($250 value)
Name/Logo on all print materials relating to
tournament
Sign at Lunch
Name/Logo with hyperlink on website and in
The SideBar advertising event
Recognition at CLE luncheons leading up to event
½ page ad in 1 issue of The SideBar

Scorecard Sponsor $500

1 Available
Name/Logo displayed on all scorecards used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

Beverage Cart Sponsor $500

Breakfast Sponsor $300

Gift Bag Sponsor $300

Hole-in-One Sponsor $250

1 Available
Name/Logo displayed on beverage cart used for event
Name/Logo in print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE Luncheons leading up to event
¼ page ad in 1 issue of The SideBar

1 Available
Logo on each gift bag
Name/Logo in all print materials relating to tournament
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons
Business Card size ad in 1 edition of The SideBar

1 Available
Signage at Breakfast
Name/Logo in all print materials relating to tournament
Name / Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons leading up to event
Business Card size ad in 1 edition of The SideBar

4 Available - 3 Remaining
Signage at specified hole
Name/Logo in all print materials relating to event
Name/Logo with hyperlink on website, in The SideBar
advertising event
Recognition at CLE luncheons

Hole Sponsor - $200 per hole

18 Available
Signage at tee box
Name in all print materials relating to tournament
Name on MCBA Website
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FIGHTING FOR THE INJURED SINCE 1985

Rosenthal, Levy, Simon & Sosa
AT TO R N E YS AT L AW

Is Pleased to Announce

Luis A. Sosa
Personal
Injury
Attorney
Named
Shareholder

Jonathan T. Levy

Steven C. Simon

Luis A. Sosa

Practice Areas
Pers o n a l In j u r y • Wo r ke rs ' Co m pe n s a t i o n
S o c ia l S ec u r it y Dis a b ili t y • B a n k r u ptc y • In s u ra n ce Di s pu te s

Port St. Lucie • 877.878.3880
West Palm Beach • 866.640.7117
To refer a case email info@rosenthallevy.com

AskOurInjuryLawyers.com
10

The Side Bar

Foreclosure Committee

February 2020

Brandon Forgione - Chair

—Case Law Update—
•
U.S. Bank N.A. v. Florida Kalanit
770 LLC, 2020 WL 20631 (Fla. 3d DCA Jan. 2,
2020) – A lost note case. The trial court erred
in involuntarily dismissing a foreclosure action
based on purported conflicts between an affidavit
and an assignment of the note and mortgage.
The assignment was not deficient for omitting
reference to the servicer in the chain of title,
notwithstanding an affidavit from the servicer
stating that it at one point possessed the original
note. As the servicer’s affidavit stated that the
servicer was holding the note “as the custodian of
the [n]ote,” the affidavit and assignment did not
conflict.
•
Southside
Church
of
Christ
of
Jacksonville, Inc. v. Walker, 2019 WL 7204950
(Fla. 1st DCA 2019) – An appellate law case.
As appellant failed to file a transcript of the
evidentiary hearing or a statement of evidence, the
appellate court was required to presume the trial
court’s determination of standing was supported
by competent, substantial evidence.

WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeffrey M. Friedman
Board Certified
Workers’ Compensation
Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262

Jeffrey@vassallobilotta.com
Offices in Stuart and West Palm Beach

•
Nationstar Mortgage
LLC v. Glisson, 2019 WL
7202964 (Fla. 2d DCA Dec.
27, 2019) – A conditions
precedent case. A foreclosure
plaintiff is not required to
issue a new default notice
prior to commencing a second
foreclosure action where the
dismissal of the first foreclosure
action was not the result of an
adjudication on the merits.
•
Bank of New York Mellon v. Figueroa,
2019 WL 6884611 (Fla. 3d DCA Dec. 18, 2019) –
A discovery case. The trial court erred in allowing
discovery related to other loans with confidential
borrower information, internal policies and
procedures of non-parties, deposition transcripts
from unrelated cases, and Bank of America’s
compliance with its 2011 settlement with the
Office of the Comptroller of the Currency.

Law Office Of

Stephen M. Lewen
Social Security Disability
EXPERIENCE COUNTS!

Representing the injured and disabled
for over 38 years.
2114 SE Rays Way
Stuart, FL 34994
Telephone: 772-288-1300
Fax: 772-288-2135
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Admiralty Committee
Joanne Foster - Chair

NAVIGATIONAL LIMITS IN MARINE INSURANCE POLICIES
Geico Marine Ins. Co. v. Shackleford 2019 U.S. App. LEXIS 37228
(Appeal from 18-12105, MDFL December 17, 2019)
The issue here is whether the
owner of a 65-foot sailboat
breached
the
navigational
limits warranty in his marine
insurance policy so as to void
coverage for a weather-related
loss. Shackleford purchased the
sailboat 2009. In 2011, lightning
struck the vessel and Shackleford
took the yacht for repairs in St.
Petersburg where matters were made worse when
the vessel was improperly hauled and blocked
causing structural damage. Shackleford filed
an insurance claim with Continental Insurance
Company which declared the vessel a total
constructive loss, settled the claim and canceled
the policy. Continental waived its subrogation
rights and assigned its interest to Shackleford.
In 2015, Shackleford sued the yard for breach
of repair contract. In March 2016, as part of
discovery, Shackleford had the vessel hauled
for inspection. However, before the boat could
be hauled, he obtained a liability-only insurance
policy from Geico Marine.
The navigational limits in the policy stated the
vessel “while afloat” had to be north of Cape
Hatteras from June 1 to November 1 annually.
After the policy was purchased Shackleford had
Geico change it to a “port risk ashore” policy until
the vessel was repaired. In May 2016 Shackleford
called Geico to remove the port risk ashore
restriction so he could sail to Fort Lauderdale for
additional repairs. He also insured the vessel’s
hull for $264,000. On May 27, 2016, Geico
sent Shackleford an email confirming that it
had removed the port risk ashore restriction and
attached an updated declarations page reinstating
the original navigational limits. On May 28th
Shackleford anchored near Fort Lauderdale.
During June 2016, a storm slammed the vessel
into a sea wall causing damage. Geico denied
coverage for the loss and filed a declaratory
judgment action in admiralty asking the court to
declare coverage was barred because the vessel
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violated the navigational limits requiring it to be
north of Cape Hatteras during hurricane season.
Geico argues that the policy’s navigational limits
unambiguously conditions coverage on the
vessel being north of Cape Hatteras from June
1 until November 1 annually if the vessel is
afloat. Because Shackleford breached that limit
and because maritime law requires absolute
enforcement of express navigational limits, Geico
contends the navigational limit bars coverage.
The District Court found for Shackleford who
argues the policy was ambiguous as to whether
it contained a navigational limit at the time of
the loss, and Florida law construes ambiguities
in insurance contracts against the insurer.
The insurance contract and declarations page
referred to “navigation area” and “cruising limits”
interchangeably.
The Eleventh Circuit Court of Appeals disagreed
stating the plain language of the policy contained
a navigational limit. “Reading the policy as a
whole, we readily conclude that it unambiguously
contained a navigational limit when the loss
occurred. The policy states that “[c]overage is
provided . . . [w]hile the boat is afloat within the
navigational area shown on the Declarations
Page.” “Because the vessel was outside of the
covered navigational area when the loss occurred,
the policy does not cover the loss.”

The Side Bar

February 2020
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“

Introducing Legal Edge...
A unique group of
banking services
created especially for
Legal Practices.

”

“Legal Edge” Banking Service
As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida
based community banks that specialize in building relationships with business owners and
professionals. With a full range of commercial banking products and a team of experienced local
bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice:

For You and Your Employees:

• IOTA and Escrow Accounts

• Personal Accounts for Yourself and

• Business Checking or Analysis Business Checking Accounts
• First Order of 3 on-a-page business checks at no charge
• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent
• Remote Deposit Capture
• Operating Lines of Credit*
• Term Loans for Purchases of Commercial Real Estate*
• 401K Advisory Services

CenterStateBank.com

Your Employees

• Free Initial Order of Personal Checks
• Free Internet, Bill Pay and Mobile Banking
• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services
George Haley

Randy Pennington

ghaley@centerstatebank.com
NMLS#1201240

rpennington@centerstatebank.com
NMLS#1227800

772-426-8155

772-426-8133

*Subject to credit approval
Dec. 2017
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Donna Eng - Co-Chair
Carri Leininger - Co-Chair

Did you know that the Florida Supreme Court has approved some changes to the Rules
of Appellate Procedure and has expressed its support for changes to appellate court
jurisdiction over county court cases?
In In re Amendments to Florida Rules of Appellate
Procedure 9.120 and 9.210, No. SC19-884, 2019
WL 6333922 (Fla. Nov. 27, 2019), the Court
discussed a new rule, 9.120(f), titled “Notices of
Cross Review.” In adopting the rule, the Court
observed that a notice of cross review filed at the
jurisdiction determination stage of a discretionary
review case would be beneficial to the Court in
deciding whether it should accept jurisdiction in
a case in which a basis exists for the Court to
exercise its discretionary jurisdiction. The Rule
change can be summarized as follows:
•

•
•

•
•

•

Under new Rule 9.120(f), respondents are
required to file a notice of cross review within
five days of the service of a timely filed notice to
invoke the Court’s discretionary jurisdiction.
The Notice of Cross Review must identify the
issue(s) the respondent intends to raise on
cross review.
The Court also amended Rule 9.120(d) to
allow the petitioner’s jurisdictional brief to
be served within ten days of the filing of the
notice to invoke or the service of a notice of
cross review, if one is filed.
Existing subdivision (f) of Rule 9.120 was
relettered as subdivision (g).
Language was added to the second sentence
of that subdivision to require briefs on cross
review to be served in the same manner as
additional briefs under Rule 9.210.
Rule 9.210(a)(5)(B) was amended to address
the length of merits briefs in a discretionary
review case in which a notice of cross review
has been filed, making the page limitations for
briefs in such a case the same as the page
limitations for briefs in a case in which a
cross-appeal has been filed.

•

•

The amendments to Rule
9.210(c) clarify that the
contents of an answer brief
in a case in which a notice
of cross review has been
filed are the same as the
contents of an answer brief
in a case in which a crossappeal has been filed.
Rule 9.210 (e) was amended
to apply to cross-reply briefs
in both cross-appeal and
cross-review cases and to
clarify that the cross-reply
brief in a cross review case
is limited to rebuttal of the
argument in the crossanswer brief.

Finally, in a letter dated
November 8, 2019, Justice
Canady
expressed
the
Court’s support for the idea
of
transferring
appellate
jurisdiction over county court appeals from the
circuit courts to the DCAs. That recommendation
is contained in a Final Report dated October 10,
2019, issued by the Workgroup on Appellate
Review of County Court Decisions. Watch for
legislation in the 2020 legislative session.
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Solo & Small Firm
Kathy McHale - Chair

Coffee
&
Conversation
Wednesday, February 5 8:00am-9:00am
th

Gilbert’s Coffee Bar
615 SW Anchorage Way, Stuart

Join your fellow Solo & Small Firm Members to meet
and discuss the best networking tools to expand your
practice for 2020. Come with 3 ideas that work for you
and that you will share.
RSVP to Kathy@mchalelaw.com

19th Circuit Judicial Nominating Commission
The MCBA will continue to post updates on the 19th Circuit JNC Commission meetings
and deadlines for appointments to fill judicial vacancies as they become available at
www.martincountybar.org
For more information, email martincountybarassociation@msn.com

FLORIDA BAR’S BOARD OF GOVERNORS SEEK APPLICANTS
The Board of Governors is seeking applicants for the following vacancy to be filled during its March
20, 2020, meeting:
Supreme Court’s Judicial Ethics Advisory Committee: One lawyer to fill a four-year term
commencing July 1, 2020, and ending June 30, 2024. This is a 12-member committee that renders
20 to 25 written advisory opinions a year to inquiring judges and judicial candidates regarding
application of the Code of Judicial Conduct to specific instances of contemplated judicial and nonjudicial conduct. The committee meets once a year at The Florida Bar’s Annual Convention and
attendance is strongly encouraged. The majority of the committee’s work, however, is undertaken
via e-mail and phone conferencing. The committee is also responsible for judicial campaign conduct
forums scheduled in election years.
Persons interested in applying for these vacancies may download the Application for Special
Appointment or should call Bar headquarters at (850) 561-5757, to obtain the application form.
Completed applications must be received by the Executive Director, The Florida Bar, 651 East Jefferson
Street, Tallahassee, Florida, 32399-2300 or submitted via e-mail to specialapptapp@floridabar.org no
later than the close of business on Friday, February 7, 2020. Resumes will not be accepted in
lieu of the required application. The Board of Governors will review all applications and may request
telephone or personal interviews.
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Employment and Labor Law Committee
Stuart Address - Co-Chair
David Miklas - Co-Chair

Blue collar workers and overtime
Employers Perspective,
David Miklas

by

Employees Perspective, by
Stuart Address

I regularly receive calls from
business owners who are
being sued for improper wage
payments to their blue collar
workers. As an example, roofers,
construction companies, lawn
maintenance businesses, etc.

In my practice, recently the
issue of whether construction
workers
are
entitled
to
overtime has arisen with more
frequency. Fact Sheet 17P,
published by the Department
of Labor, makes clear that
construction workers are nonexempt employees entitled to
overtime.

The regulations interpreting
the federal law (Fair Labor Standards Act)
specifically provide that the “white collar” and
sales exemptions are not applicable to blue collar
workers. This means that non-management
employees
in
production,
maintenance,
construction, and similar occupations such as
carpenters, electricians, mechanics, plumbers,
iron workers, craftsmen, operating engineers,
longshoremen, construction workers and
laborers are entitled to overtime, no matter how
highly paid they might be.
Many Treasure Coast business owners are
unaware of this and they may improperly pay
their employees like others in the industry.
However, “all of my competitors do it” is not a
legal defense.
Some blue collar workers are not paid at
traditional hourly wages. Some are paid at a
“day rate.” It is legal for an employee to be paid
a different day rate on different days of the week.
The “regular rate” in such a case is determined
by simply adding up all of the day rates paid
in the workweek and dividing the total by the
number of hours worked. An alternate pay
method is paying the employee at a “piece rate”
for piece work. As you can see, this tends to get
complicated and it is advisable for any business
to understand that blue collar employees will
almost never be exempt from minimum wage
and overtime.

As set forth in the DOL Fact Sheet, “[t]he
exemptions provided by FLSA Section 13(a)(1)
do not apply to manual laborers or other “bluecollar” workers, including non-management
construction workers, who perform work involving
repetitive operations with their hands, physical
skill and energy.” Further, “FLSA-covered, nonmanagement employees in … construction and
similar occupations … are entitled to … overtime
premium pay under the FLSA … no matter
how highly paid they might be.” Fact Sheet 1
similarly references the construction industry
and provides illustrations of those non-exempt.
Thus, non-management construction employees
are entitled to overtime – even if they are paid a
“salary”. They are, in fact, hourly workers. Titles
also do not matter; for example a “foreman” will
not generally be considered management level.
Fancy titles notwithstanding, most construction
workers are entitled to overtime.
Construction workers are also entitled to be
compensated for their full “lunch break” if
the employer asks them to perform any task
during the break. They are also entitled to be
paid for travel from job to job; though not from
home to job 1 and from the last job back home
again. Further, if the employee is asked to pick
something up before work or drop something off
after work, these are still compensable hours.
As with other overtime situations, it is the
employer’s responsibility to maintain complete
and accurate time records. The failure to do
so will generally lead to an adverse result for
the employer. Employees should be counselled
to maintain their own calendars for their own
benefit.
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WHO DO YOU REFER
YOUR PERSONAL INJURY CASES TO?

Our employees love where they work! That’s why we
were awarded the #1 Overall Top Workplace by the
Sun-Sentinel in 2018 for the Small Employer Category.
In addition to your guaranteed 25% Referral Fee,
this is just one more of the many reasons that your
personal injury referrals are safe in our hands.
Read about our distinguished award by going to:
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018

#1 Rank 2018

#3 Rank 2017

Spencer T. Kuvin, Esq.

Jorge L. Maxion, Esq.

Jeffrey D. Kirby, Esq.

LITIGATION DIRECTOR

CIVIL TRIAL ATTORNEY

CIVIL TRIAL ATTORNEY

Craig M. Goldenfarb, Esq.
FOUNDER / PRINCIPAL ATTORNEY

Carl J. Wald, Esq.

Donald W. Vollender, Esq.

Seth W. Pachter, Esq.

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

PRE-SUIT ATTORNEY

To refer a case immediately, call 1-561-444-4440, or you may email intakelead@800goldlaw.com
Include all of your case details, and we’ll let you know right away if we can help.

1-800-GOLD-LAW | 800GOLDLAW.COM
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Criminal Law Committee
Jordan Showe - Co-Chair
Stephen Smith - Co-Chair

The 18th Amendment
“Stolen waters are sweet, and
bread eaten in secret is pleasant.”
Prov 9-17
Around New Year’s this year, I
noticed a lot of people throwing
“Roaring Twenties” parties. It
seems odd to me that the era
that is best known for drinking is the era where it
was outlawed.
In 1919, Congress passed the Eighteenth
Amendment to the United States Constitution
which prohibited “the manufacture, sale, or
transportation of intoxicating liquors”. This was
the start of the Prohibition Era. This was the
start of the twenties.
I am fascinated with this time period sandwiched
between World War I and The Great Depression.
It was a time where Americans enjoyed a roaring
economic boom. It was in this time where
tradition and custom were set aside. This was the
time where women wore short skirts and danced
all night to jazz music and Al Capone was in his
heyday.
What I think is most fascinating about this time
period is that it seems like just about everybody
was breaking the law.
Booze was outlawed
and it seems everybody was boozing. Was the
government ineffective in enforcement or was the
government ineffective in its policy?

Twenties without the speakeasy.
Organized crime and police
corruption became common.
As Churchill said, “When you
destroy a free market, you create
a black market.”
Thus, the “great” experiment
had unintended results.
Prohibition showed us what would happen when
the law took something most people liked. Most
people didn’t follow the law. Today, we know this
and think no ill of that generation.
In fact, we celebrate that generation. We toast
to that generation as a model for freedom loving
people.
Maybe in the next century we will find new
ways to legislate away moral decay. And so the
experiment continues…Cheers!

Personal Injury
Trial Attorney

Jack Sobel
Board Certified Civil Trial Lawyer

President Herbert Hoover said prohibition was “a
great social and economic experiment, noble in
motive and far-reaching in purpose.”
The purpose behind prohibition was to solve moral
decline and social instability at the beginning of
the twentieth century. This was a simple solution
to a complex problem.

Donaldson & Weston

And we know what happened…bootleggers,
rum runners, and moonshine became common
words. It’s almost hard to imagine the Roaring

jsobel@dwinjurylaw.com
Offices in Stuart and West Palm Beach

772-266-5555
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Congratulations to Adam G. Schwartz who has become an equity
partner in the law firm of Fox McCluskey Bush Robison, PLLC.
Adam continues his practice in the area of consumer financial
services and litigation.

As of January 1, 2020, Barb Cook celebrated 25 years as an
attorney serving the legal needs of the residents of Florida, 20
years as Martin-Hubbell rated “AV Preeminent”, and since 2008
one of only 62 Florida Bar Certified in Admiralty Law and one
of only two so certified in Martin County (Joanne Foster is the
other), and both women!
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December CLE Luncheon Photos

Gertrude Walden Center kids with
Santa Claus

Honorable William Roby with
Santa Claus

Shaun Kelly, Hon. Jennifer Waters,
Golda Zimmerman

Tyson Waters, Todd Thurlow

Marc Teplitz, J. Henry Cartwright

Shields McManus, Christine Moreno,
Jack Sobel, Hon. Alan Forst

Laurel Hopper, Hon. Michael
McNicholas, Santa, Maryann Diaz

Julie Tracy, Kathy McHale,
Gloretta Hall

Jason Berger, Adam Schwartz, Carol
Dietz, Barbara Cook,
Jeffrey Friedman

Jeffrey Friedman, Santa Claus &
Jack Sobel

MCBA Director Robyn O’Heron,
Santa Claus & MCBA Pres. Jason
Berger

Gene Zweben, Carol Houwaart Dietz,
Kristen Bishop
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Diversity Committee
Usha Maharajh - Chair

Impact of the Civil Rights Act on Education and Politics in Martin County
Submitted by Eula Clarke

A glimpse of how the Civil Rights
Movement has impacted Martin
County:
1963- Felix Williams, Teacher,
the first African American to run
as a Stuart City Commissioner.
His bid was unsuccessful.
1964 - Lewis “Buddy” Preston
ran for the County Commission,
unsuccessfully.
August 30th 1965 - Voluntary integration in
Martin County and 51 African American students
took seats with white students.
1964 - Murray Junior-Senior High School
(“Murray”) opened starting at 9th grade for both
African Americans and whites.

1976 – Cephas Gipson elected City Commissioner
until December 1977.
1981- Weldon Brown, Teacher, ran for the Stuart
City Commission, unsuccessfully.
1982- Joyce Hobson, Accountant, elected first
African American female on Martin County School
Board.
1982 - David Anderson ran unsuccessfully for
State Representative District 80 Seat.
1983 - James A. Christie, Jr. elected to the Stuart
City Commission served until he retired in 1994.
Mayor in 1992 and 2012. He returned to the
Commission in 2003 and served until 2018.
1986 - David L. Anderson ran for School Board
District 4 & 5 and served until 2012.

1967-68 - First Graduation at Martin County
High School since Integration.

1994- Elmira Gainey, the first African American
County Commissioner until 2002.

1966 Gilbert Miller, Teacher, was named Director
of Federally funded programs and later appointed
as Deputy School Superintendent.

1995 – 1996 - Marion Carpenter was appointed
by Governor Lawton Chiles to the School Board.

1969 – Robert L. Hall elected to Stuart City
Commission. First elected to any political office in
the county and the first African American Mayor
in 1973 of the City of Stuart.
1972- David L. Anderson ran for Martin County
Commission unsuccessfully.
1974- “Murray” became a middle school for all
students.
1974 -Willie Gary, First African American Attorney
in Martin County, opens his practice.
1974-82- David L. Anderson was the first African
American elected to the Martin County School
Board.
1975- Miss Oradell Landers was the first African
American woman to run for a City Commission
seat.
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2000-2002 – M. L. Hurst, Teacher, was elected to
the School Board.
January 24, 2011 - Eula R. Clarke, Esquire, the
first African American female elected to the Stuart
City Commission and was appointed as Mayor in
December 2012.
August 2018 – Anthony Anderson elected without
opposition to the School Board.
In February,1926, Dr. Carter G Woodson known
as the “Father of Black History” proposed
the establishment of “Negro History Week” to
honor the history and contributions of African
Americans to American life and now the entire
month of February is celebrated.
As Lawyers, let us continue to strive for unity in
our community and to do all that we can, in every
way that we can, to ensure that equal protection
under the law is a reality for everyone in our
community!!!
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Immigration Committee
Antonietta Brancaccio - Co-Chair
Angelina Castro - Co-Chair
Christopher Gaston - Co-Chair

Announcements:
• Cluster/Mentor Group Meetings: 1/10, 3/27 &
5/1 – contact Antonietta Brancaccio for details –
ab.infolaw@gmail.com
• Celebrate America Writing Contest Deadline: 2/15
– contact Angelina Castro if you are interested
in recruiting students, judging the essays,
and/or providing financial support – ACastro@
ACLawSolutions.com
• AILA SFL Annual Immigration Law Update: 2/262/28

Happy New Year from our family to yours!
We specialize in all aspects of Medicare planning,
Individual/Group Health plans, Annuities, Life
Insurance & Long-Term Care Insurance planning.

“We Simplify Insurance Planning So You Can
Enjoy The Life You Deserve”

Call 772.210.1020 for a
Complimentary Medicare Review!
38 SE Ocean Blvd • Stuart, FL 34994
Serving the State of Florida

Gary Owen, LUTCF
www.OwenInsuranceGroup.net

Lic# L100600
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Judicial Relations Committee
Jessica VanValkenburgh - Chair

2019-2020
JRC
Executive
Committee Members – Chief
Judge
Lawrence
Mirman,
Judge Elizabeth Metzger, Judge
William Roby, Gene Zweben,
Kathryn McHale and Linda
Weiksnar.

Our Purpose: The purpose of the MCBA’s Judicial
Relations Committee (JRC) is primarily to serve
as a liaison between the Martin County Bar
Association and the 19th Circuit’s Judiciary.
Moving forward, the JRC will be planning,
implementing and coordinating certain programs
designed and focused on improving relationships
and overall communications between the Bench
and Bar.

Upcoming JRC Meetings:
JRC Judicial Speaker Series 2020
Dates

Speakers

February 10, 2020
March 9, 2020
April 13, 2020
May 11, 2020

Judge Nicole Menz
Judge Michael McNicholas
Judge Jennifer Alcorta Waters
Judge Darren Steele

All JRC Judicial Speaker Series meetings will be
held from 11:45 a.m. to 1:00 p.m. at McCarthy,
Summers, Wood, Norman, Melby & Schultz, P.A.,
2400 SE Federal Highway, Fourth Floor, Stuart,
Florida 34994, (772) 286-1700. RSVP required at
least two (2) days prior to each meeting to: jmv@
mccarthysummers.com.

Space is limited. Lunch will be provided. Meetings
are free for current MCBA members and $10.00
for all others. Cash or checks made payable to
the MCBA accepted.

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of
the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers
and not necessarily those of the ofﬁcers, directors, or staff of the Martin County Bar Association. Further, the
Martin County Bar Association and staff do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional head shot photos and candid photos appearing in this issue have been provided
courtesy of: Legal Consulting Services, Inc.
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Florida Rural Legal Services announces New Clinic for Low-Income Taxpayers
New Tax Clinic Offers Assistance with IRS Troubles
When you owe money to the IRS, the IRS will come
after you, and it can be quite frightening if you’re going
it alone. Paying for a tax attorney to represent you
with an IRS audit or tax dispute can cost thousands of
dollars in legal fees. Most low-income and/or indigent
taxpayers often do not have the money to hire a private
tax attorney who may charge significant retainers,
sometimes in proportion to the total tax liability.
Due to the high cost associated with hiring a private
tax attorney, many low-income taxpayers ignore their
tax issues, hoping they go away, while, in reality, the
balances owed accrue hefty IRS interest, penalties
and fees. The IRS may eventually take substantial
and drastic steps if the taxpayer does not adequately
handle the tax issue, including filing a lien against
the taxpayer’s property, levying assets and income,
forcing the taxpayer to forfeit tax return refunds, filing
criminal charges against the taxpayer for tax evasion,
and revoking the taxpayer’s passport.
Fortunately for our community, Florida Rural Legal
Services Inc., or FRLS, opened its Low Income Taxpayer
Clinic this year to provide free legal assistance to lowincome taxpayers with IRS tax disputes. FRLS now
has added tax representation to its lengthy list of free
legal service areas in civil law matters. The on-site tax
clinic is the first of its kind in Stuart, giving it potential
as a true community game-changer.
In addition to Martin County, the Tax Clinic services
low-income taxpayers from the following counties:
Polk, Palm Beach, St. Lucie, Lee, Okeechobee, Indian
River, Highlands, Hardee, Hendry, Charlotte, Desoto
and Glades. Taxpayers who reside near any of FRLS’
eight Florida office locations are welcome to contact
the organization for assistance. Offices are located
in Fort Myers, Immokalee, Fort Pierce, Stuart, Punta
Gorda, Belle Glade, Lakeland, and Riviera Beach.
The tax clinic helps solve problems concerning:
• Child tax credit denials
• Collection of tax debts
• Currently Not Collectible (CNC) status
• Dependent exemption
• Earned Income Tax Credit
• Hardship claims
• Identity theft resolution
• Injured Spouse relief
• Innocent Spouse relief
• Installment agreements
• IRS appeals
• IRS audits
• Liens on personal homes
• Levies on Social Security income

•
•
•
•
•

Levies on wages
Offers in Compromise (OIC)
Responding to IRS notices
Self-Employment tax issues
U.S. Income tax treaty consultation

Generally, taxpayers may qualify for tax clinic
assistance if their income does not exceed 250 percent
of the federal poverty level or if they speak English as a
second language. And although the tax clinic currently
does not prepare tax returns unless necessary to
resolve a tax controversy, it can provide resources to
qualifying taxpayers for free tax preparation services.
If a private attorney or CPA is unable to assist a client
due to monetary constraints, such as the client’s
inability to afford a retainer, they are encouraged to
refer the client to the tax clinic.
The clinic receives funding from a variety of sources,
including the IRS. Although it receives IRS funding,
the clinic, its employees, and volunteers are not
affiliated with or endorsed by the IRS or its employees.
A taxpayer’s decision to obtain representation from the
tax clinic will not result in the IRS giving preferential
treatment in handling the dispute or problem and will
not affect the taxpayer’s rights before the IRS.
With IRS tax disputes, as with most other legal matters,
time is of the essence, and it is critical that low-income
taxpayers have a means at the outset of their federal
tax issue by which to protect their legal and financial
interests. The tax clinic’s mission aligns with that of
the IRS: “to ensure the fairness and integrity of the
tax system for taxpayers who are low income or speak
English as a second language.”
The clinic not only provides pro bono representation on
behalf of taxpayers in tax disputes with the IRS but also
educates them about their rights and responsibilities.
It also identifies and advocates for issues that impact
low-income taxpayers. As such, the tax clinic presents
information about its services to social service
organizations and welcomes opportunities to provide
free taxpayer educational outreach presentations.
Moreover, the tax clinic serves as a valuable resource
for attorneys, CPAs and enrolled agents to gain free tax
representation training and experience. The tax clinic
hosts free substantive law trainings in-person and
virtually with continuing legal education accreditation
by experts in the field on a monthly basis to legal and
accounting practitioners in exchange for pro bono
representation of low-income taxpayer clients.
Continued On Next Page . . .
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Continued From Previous Page . . .

Additionally, the pro bono program is approved by
The Florida Bar as an entity eligible to receive pro
bono contributions from attorneys. As such, it’s an
opportunity for both in- and out-of-field practitioners
to receive complimentary practical skills training to
build their knowledge in this often highly lucrative
niche practice area, as there’s always a continuing
demand for tax expertise. Through the pro bono
opportunity, volunteer practitioners may gain exposure
to negotiating settlements with the IRS and litigating
cases before the United States Tax Court.
The clinic is open Monday through Friday from
9 A.M. to 5 P.M. Low-income taxpayers may call 888582-3410 to seek assistance. They may also come in
person to any of the eight offices to complete an intake
for case assessment and are encouraged to bring IRS
notices they received for attorney review.
Practitioners interested in volunteer opportunities
are encouraged to contact the clinic. You can email
tax clinic director, Shanthy Balachanthiran, Esq.,
at shanthy.bala@frls.org or call 888-582-3410 ext.
4115 for more information. Clinic advocates are also
available to present educational engagements to your
clients about taxpayer rights and appeals processes.
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The tax clinic’s brochure may be found at www.frls.org,
and distribution to taxpayers and community partners
is encouraged.
- Shanthy Balachanthiran, Esq., FRLS Tax Clinic
Director & Supervising Associate, oversees the tax
clinic operations out of all 8 FRLS offices. As a Harvard
educated attorney, Shanthy has worked on federal
tax disputes in both the public and private sectors.
She is committed to public service and assisting
those most in need within our community. Shanthy
is admitted to practice in federal court - the Middle
and Southern District Courts of Florida, as well as the
United States Tax Court.
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Donna Eng: President

Martin County FAWL is having a FREE health and wellness membership drive
event on March 28, 2020, at the Port Salerno Civic Center, 4940 SE Anchor
Avenue, Stuart, Florida, 34997, from 10 am – 1 pm. We will have coffee
and tea in the morning, sessions with a local yoga instructor and chiropractor,
and a light lunch. Even if you cannot stay the whole time, feel free to stop by
anytime between 10 am and 1 pm to join FAWL and start taking advantage of
all the benefits that FAWL membership provides, including CLEs, professional
development and leadership opportunities, and networking with attorneys and
Judges from our area and across the State. Hope to see you there!
2/18/20:
3/17/20:
3/28/20
4/21/20:

12 noon CLE presentation by Patricia Leonard of Shutts & Bowen, LLP
12 noon CLE presentation by Juliet Murphy Roulhac, in-house counsel to FPL
Health and Wellness membership drive event @ Port Salerno Civic Center
12 noon CLE presentation by Christine Phipps of Phipps Reporting AND Reception at
Molly’s House, 5:30-7:30 pm.
12 noon, JA Appreciation Luncheon at Kyle G’s Prime Seafood and Steaks
5/21/20:
June 2020: Judicial Reception- specifics to be announced at a later date

►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►

Thanks to our annual sponsors:

CenterState Bank
Cohen Milstein Sellers & Toll PLLC
Espinal, Stern & Whittington at Morgan Stanley
First Citizens Bank
Fox McCluskey Bush Robison, PLLC
Gloretta H. Hall, P.A.
Gordon & Partners P.A.
Kathryn L. McHale, LLC
Kinane Corp.
Lavargna Law
Melissa J. Clasen, P.A.
Mrachek Fitzgerald Rose Konopka Thomas & Weiss, PA
Nason Yeager Gerson Harris & Fumero PA
One Love Group KW Treasure Coast
Phipps Reporting
Rose D. Schneider, P.A.
Signature Wealth Advisors
Treasure Coast Legal
Treasure Coast Process Servers
U.S. Legal Support, Inc.
W. Jay Hunston, Jr., PA
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Justice Teaching

PERFECTLY LEGAL
OFFICE SOLUTIONS, LLC

ABOUT JUSTICE
TEACHING...
For information about
Justice Teaching, please
contact
Judge Roby at:
772-288-5560,
robyw@circuit19.org
or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching
with you!

Over 25 years of Legal Assisting experience
on the Treasure Coast
Notary Public, State of Florida

Shaun Kelly
Legal Assistant
Providing Services to the
Legal Community
772-349-5519
Shaun@PerfectlyLegalOS.com
www.Perfectlylegalos.com
Find me on Facebook!
On-site or Pick-up/Drop Off
Overflow Work
Special Projects
Vacations/Leaves

ars
d
n
e
l
a
C
r
u
o
Y
k
Mar

Florida Rural Legal Services, Inc. (FRLS)
and the Martin County Bar Association Pro
Bono Committee Present

LAW DAY FAIR 2020
Friday, May 1, 2020

K

W
F

New Location: Martin County Courthouse

K

WOODWARD
KELLEY
FULTON &
KAPLAN

Let WKF&K help you with your client’s business law
matters. You’ll have peace of mind in knowing it will be
done right, and your client will know you’ve got their back.
BRANDON V. WOODWARD
Stuart & West Palm Beach
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772.497.6544
Brandon@WKFKlaw.com
WKFKlaw.com

If you are interested in volunteering at the
Law Day Fair or if you are willing to accept
a pro bono case, please contact: Carolyn at
carolyn.fabrizio@frls.org.
For additional information on getting
involved in the MCBA’s Pro Bono Committee,
contact:
Jane Cornett - jcornett@bplegal.com or
Maxine Noel - mnoel@gglawyers.com
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MARTIN COUNTY BAR ASSOCIATION

RACE TO THE COURTHOUSE
MARCH 29, 2020

Race to the Courthouse 5k
Gene Zweben - Co-Chair
Sarah Vickers - Co-Chair

READY…SET…GO!
Only two months left until the Fourth Annual “Race to the
Courthouse” 5k run/walk on Sunday, March 29, 2020. We
are coming up on the finish line!! Runners and walkers
of all ages will enjoy the beautiful course winding through
downtown Stuart, beginning and ending at the Martin County
Courthouse/Memorial Park.
Don’t forget that the law firm with the largest participation will receive a traveling trophy!
Team members are not limited to law firm employees, so recruit away! The race is open to EVERYONE
– not just the legal community.
So lace up your sneakers or walking shoes, and please join us for this fun event with friends and
family.
Proceeds benefit the Legal Aid Society of Martin County and MCBA Scholarships.
REGISTER TODAY at: https://runsignup.com/Race/FL/Stuart/TheRacetotheCourthouse5k
Contact Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers at indiantownlaw@aol.com,
Jane Cornett at JCornett@beckerlawyers.com, Jessica M. VanValkenburgh, at jmv@
mccarthysummers.com or Robyn O’Heron, at martincountybarassociation@msn.com, for more
information.

Visit the MCBA website at www.martincountybar.org
for upcoming events, committee meetings and more!
find us online
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Real Estate and Commercial Litigation Update
Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

In Re: Amendments to
The Florida Rules of Civil
Procedure–2019 RegularCycle Report, Case No. SC19108 (Fla. 2019).
Substantial changes to the
Florida Rules of Civil Procedure,
including changes to the remitter
and additur.
Richard v. Asset Management
West 15, LLC, Case No. 2D18-4599 (Fla. 2d DCA
2019).
An affidavit of indebtedness that does not attach
business records is insufficient evidence of the
amount owed.
Merrick Park, LLC v. Garcia, Case Nos. 3D182090 & 3D18-1393 (Fla. 3d DCA 2019).
Improvements on leased land are taxed separately
than the land itself, and the owner of the
improvements may not contest the ad valorem
valuation of the land.
295 Collins, LLC v. PSB Collins, LLC, Case No.
3D18-2069 (Fla. 3d DCA 2019).
“Prepay” a loan typically means a loan payoff prior
to the stated maturity of the loan and does not
require payoff of a loan prior to a sale transaction,
i.e., funds borrowed as part of a closing may be
used to pay the loan off at closing.
Tanis v. HSBC Bank USA, N.A., Case No. 3D182102 (Fla. 3d DCA 2019).
An attorney not of record is not entitled to notice
of a re-scheduled foreclosure sale, even if the
attorney attended and participated in a hearing
in the case.

Conrad FLB Management, LLC
v. Diamond Blue International,
Inc., Case No. 3D18-2540 (Fla.
3d DCA 2019).
A corporate or business name
change has no effect on the
underlying obligations of the
business.
U.S. Bank Trust, N.A. v. Leigh,
Case No. 5D17-2967 (Fla. 5th
DCA 2019).
A mortgage may permit lender the collection of
attorney’s fees incurred in a prior foreclosure
action, even if the lender was not successful in
the first action.
Rotkiske v. Klemm, Case No. 18–328 (2019).
The one-year statute of limitations for violations
of the Fair Debt Collection Practices Act 15
U. S. C. §1692k(d), begins to run when the
violation occurs, not when it is discovered.
High Five Products, Inc. v. Riddle, Case No.
2D19-913 (Fla. 2d DCA 2019).
The Second District aligns with the First, Third
and Fifth Districts and holds that an order denying
a motion to add a claim for punitive damages is
not reviewable via certiorari.
Gokalp v. Unsal, Case No. 4D18-2535 (Fla. 4th
DCA 2019).
A party which does not personally receive property
or profits from a real estate deal cannot be held
liable for conversion or civil theft arising out of
the deal.

Continued On Next Page . . .
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In Re: Amendments to The Florida Rules of
Judicial Administration—Parental Leave, Case
No. SC18-1554 (Fla. 2019).
New Florida Rule of Judicial Administration 2.570
is adopted providing for, among other things, a
presumptive three-month continuance for lead
counsel upon the birth or adoption of a child.
In Re: Amendments to Florida Rule of
Appellate Procedure 9.030, Case No. SC19-2064
(Fla. 2019).
Rule 9.030 is amended to provide for appeals of
$15,000 or more from county courts directly to
the district courts of appeal.
Wiener v. Taylor Morrison Services, Inc., Case
No. 1D19-1649 (Fla. 1st DCA 2019).
Arbitration cannot be compelled when the
arbitration provision covers structural damage
and no such allegations are made in plaintiffs’
complaint.
Githler v. Grande, Case No. 2D17-4963 (Fla. 2d
DCA 2019) (en banc).
The Second District recedes from its prior
precedent and adopts the broad definition of
“security” set forth in Landreth Timber Co. v.
Landreth, 471 U.S. 681, 686 (1985); conflict
certified with Rudd v. State, 386 So. 2d 1216 (Fla.
5th DCA 1980), and Levine v. I.R.E. Properties,
Inc., 344 So. 2d 938 (Fla. 3d DCA 1977).
Biza Corporation v. Galway Bay Mobile
Homeowners Association, Inc., No. 3D18-0631
(Fla. 3d DCA 2019).
Actions brought by mobile homeowners’
associations under Florida Rule of Civil Procedure
1.222 are not subject to the class certification
requirements of Florida Rule of Civil Procedure
1.220.

confidential books and records of deposit accounts
at any financial institution” which cannot be
released without consent.
Gulfstream Park Racing Association, Inc. v.
MI-V1, Inc., Case No. 4D18-1460 (Fla. 4th DCA
2019).
A guarantor on a lease is liable to the extent of
the principal’s obligation, and accordingly, it may
be relieved of liability if the principal is found not
liable but may not escape liability if summary
judgment has already been entered against it.
Southside Church of Christ of Jacksonville,
Inc. v. Walker, Case No. 1D17-5142 (Fla. 1st
DCA 2019).
A witness may provide evidence that plaintiff had
standing at the time of the filing of the complaint
if the documentary evidence is insufficient.
Nationstar Mortgage, LLC v. Glisson, Case No.
2D18-686 (Fla. 2d DCA 2019).
A new notice of default need not be sent if a
previous foreclosure action was dismissed without
prejudice.

==================================
===================================
If you wish to receive the expanded, weekly version
of this Report, sign up at:
https://www.mcglinchey.com/publicationsubscription

The Bank of New York Mellon v. Figueroa,
Case Nos. 3D18-2318 & 3D18-1649 (Fla. 3d DCA
2019).
Litigants in one foreclosure suit may not request
banking information from other banking accounts
as Florida Statute Sec. 655.059(2)(b) “deems
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We are excited to announce that our annual softball challenge will be Saturday,
February 8, 2020 at 9:00 a.m. at Sandhill Crane Park in Port St. Lucie.
The Challenge is a three team round robin between the MCBA, St. Lucie County Bar Association
and Indian River County Bar Associations with each team playing two games.
After the games, families and fans are invited for lunch under the Pavilion.
Join Us!
We are looking for any interested members to be part of the co-ed team! If interested, please
contact Stephen Smith (lawsmiths@gmail.com) or Jonathon Alford (jalford@kibbeylaw.com).
Non-players are welcome to come cheer us on and have lunch! All we ask is that you RSVP to
one of us so that we can be sure to have enough food for everyone.
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Legal Resources
Eric Buetens - Co-Chair
Christine Moreno - Co-Chair

Free CLE seminars are available to MCBA members.
The seminars, which are
available for a free two week
rental to MCBA members,
can be checked out at the
courthouse behind the desk in
the Recording Department at
the courthouse.
You can ask a clerk which
seminars are currently available
and not checked out. Patrons
may also call the Recording
Department
(772-288-5553)
and place a hold on a seminar. If you check out
a seminar you will have two weeks to listen to it.
If you have any CLE requests for this year’s
budget please let me or co-chair Christine
Moreno know. Our e-mails are below.

•

MCBA Monthly Lunch
Meeting - March 15, 2019
- good through 9/15/2020.
Credits: 1.0 General CLE
Credit.
Topic:
State of
the Florida Bar - Michelle
Suskauer.

The law library is located near
the reference desk at the Blake
library.
My email address is ebuetens@metrolink.net.
Co-Chair
Christine
Moreno’s
email
is
moreno4law@gmail.com

The active seminars we currently have are:
•

Probate Law 2018 Seminar – good through
5/2/2020. Credits: 8.0 General, 1.0 Ethics;
Certification Hours: 8.0 Elder Law, 8.0 Wills,
Trusts & Estates; 1.0 Marital & Family Law

•

Annual Ethics Update: Back to Basics, The
ABC’s of Ethics – good through 5/9/2020.
Credits: 5.0 General and 5.0 Ethics

•

Bankruptcy 2018: worth 4.5 general credit
hours, 1.5 ethics credit. Also provides
certification hours as follows: 4.5 Business
litigation. Expires 5/8/2020

•

•

MCBA Monthly Lunch Meeting – December
21, 2018 – good through 6/21/2020. Credits:
1.0 General CLE Credit and 1.0 Ethics CLE
Credit. Topic: Ethical Issues Related to Legal
Advocacy
Florida Justice Association - 2019 John
Romano’s
Workhorse
Seminar Good
through 8/31/2020 Credits: 54.0 General;
7.0 Ethics; 3.0 Technology. Certification
Credits; 50.0 Civil Trial

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450
Provide MCBA’s Affinity code (AG345)
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The Florida Bar Updates / Board of Governors’ Report
GREG WEISS - 19TH CIRCUIT BOG REPRESENTATIVE

Keep updated on Florida Bar initiatives and Board of Governors information,
meeting minutes and reports by visiting the website regularly!
A direct link can be found at The Florida Bar’s
home page (www.floridabar.org) by clicking the
“About The Bar”

Online Resources Offered by The MCBA
Notice: Your clients and the public at large can now access online courses directly through the MCBA website.
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are
included online and programs can be started/stopped, picking up where you left off, as many times as
you like. Help the MCBA promote this community service while generating income to support local
initiatives!
Florida Online Traffic School Courses:
•
•
•
•

Basic Driver Improvement 4-hour course (Traffic Ticket - TCAC)
First-time Driver 4-hour course
Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
Florida Mature Driver Program 6-hour course

All traffic courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored
by the American Safety Council.
Parent Education and Family Stabilization Online Course:
This 4-hour course is required by Florida law for concerned parties seeking to obtain a final judgment of
dissolution of marriage in Florida when minor children are involved. The course is approved by the Department
of Children & Families and provided by a division of the University of Continuing Education.
The courses are provided via the American Safety Council which is the leading source for online driver
education, workplace safety training, continuing education, online business and security solutions, and more!
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Membership Has Many Benefits!

In addition to the ongoing benefits that come with your MCBA membership, the MCBA is excited to
continue the Member Benefits Program which allows for financial savings and/or member-only access.
As new offerings are added throughout the Bar year, we will let you know the details!
Email us at martincountybarassociation@msn.com if you have a suggestion for a local business or
service you would like us to consider. Visit our website at www.martincountybar.org to review all the
offerings, direct contact information and to take advantage of the ones currently participating in the
program.
Local History Books Available for Sale from Author, Sandra Thurlow

Available via website www.sandrathurlow.com, Amazon and/or at a number of local businesses, including
the Barnes and Noble in Jensen Beach.

W. Jay Hunston, Jr.
Mediator/Arbitrator/
Special Master
Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualified Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Office
(772) 223-4092 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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Florida Free Legal Answers Program
Did you know that The Florida Bar provides free virtual legal information through its cooperative effort
with the American Bar Association to low-income Floridians via the Florida Free Legal Answers program?

Members of the public can go to https://florida.freelegalanswers.org to sign up and answer a few
questions to see if they qualify to use the service (household income below 250 percent of federal poverty
guidelines; have less than $10,000 in total assets; be at least 18 years old; and not be incarcerated). After
registering, they may ask a specific question about noncriminal legal issues. The information users
provide is confidential, and the answers are not associated with the user’s name. Lawyers will see only
the information associated with a user’s legal issue. Users will not know the name of the lawyers who
answer their questions unless the lawyers choose to provide it, a user makes a specific request for the
name of the lawyer or it is required by a court of law.

More than a third of the 2,200 questions since its launch last year have related to family matters such
as divorce, child support, adoption and name change. Another 16 percent were connected to housing
or landlord/tenant issues. Other legal issues include domestic violence, bankruptcy, consumer issues,
education, employment, workers’ compensation, wills and estate planning. Note that Florida Free Legal
Answers does not answer questions on criminal law. Florida lawyers may enroll to join the effort by visiting
https://florida.freelegalanswers.org, clicking on “Volunteer Attorney Registration” and agreeing to the
attorney agreement.
For more information, visit: https://florida.freelegalanswers.org or contact Mark Hohmeister
(mhohmeister@floridabar.org or 850-561-5764).

Your local IT experts

Managed Backups

Managed IT Services

Security Solutions

Hardware Management

772 285-9934
www.spiral.tech
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Links, Jobs and Legislation
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area information.

Emergency Hotline / Info: 772.742.9229

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
For more detailed information on specific legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances

All Martin County ordinances may be found on
the County website:
https://www.martin.fl.us.
Click on Departments, County Attorney, County
Code & Ordinances.
See ordinance list on right side of web page
(ex: Ordinances 800-849).
38

City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City website:
www.cityofstuart.us.
Click on link at the bottom of the page.
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PRESIDENT’S DAY

17

11:45 a.m

@ McCarthy Summers

JRC Speaker Series

3

2

16

Monday

Tuesday

March 6 – 8, 2020: Camping Trip
March 26, 2020: Happy Hour
March 29, 2020: Race to the Courthouse 5K
May 2, 2020: MCBA Golf Tournament
May 15, 2020: Annual Banquet

ASH WEDNESDAY

26

19

12

Coffee & Conversation
8 – 9 am @
Gilberts Coffee Bar

Solo & Small Firm

5

Wednesday

FRLS Courthouse
Clinic @ MC
Courthouse
1:30 – 4 p.m.

FRLS Courthouse
Clinic @ MC
Courthouse
1:30 – 4 p.m.

27

FRLS Courthouse
Clinic @ MC
Courthouse
9:00 – 11:30 a.m.

20

13

6

Thursday

@ Kane Center
(11:30am)

28

MCBA Luncheon

21

VALENTINES DAY

RSVP DEADLINE
FOR 2/21 LUNCH

14

7

Friday

SideBar Articles
Due

29

22

15

Annual Softball
Challenge
8:30 am @ Sandhill
Crane Park, Port St.
Lucie

8

1

Saturday

See www.martincountybar.com for full 2019 - 2020 calendar including committee meetings, holidays & courthouse

•
•
•
•
•

SAVE THE DATES:

25

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

FAWL CLE
@ Mrachek Law
Noon

18 MCBA Officers’
Meeting (noon)

FRLS Courthouse
Clinic @ MC
Courthouse
1:30 – 4 p.m.

11

4
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Martin County Bar Association
PO Box 2197
Stuart, FL 34995-2197

Please Join Us for MCBA’s CLE Luncheon Meeting February 21, 2020
When:
Where:
Menu:

Friday, February 21, 2020 (11:30 a.m.)
Note: This lunch will end at 1:30 p.m.
Kane Center, 900 SE Salerno Road, Stuart

House Salad
Baby Mixed Greens, Grape Tomatoes and Sliced Cucumber with Balsamic Vinaigrette and
Ranch Dressing on the side.
Lemon Parmesan-Panko Crusted Chicken
Panko Crusted Chicken Breast, in a Lemon Butter Cream Sauce with Shaved Parmesan
Cheese. Red Roasted Potatoes and Herbed Green Beans with Toasted Almonds. Assorted
Rolls with Butter, Red Velvet Cake.

*Specialty meals offered upon request must be ordered at RSVP

Speaker:
CLE:
RSVP:

Simone Marstiller, Secretary of the Florida Department of Juvenile Justice
2 Bias Elimination CLE Credits

RSVP Required: No later than February 14, 2020.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. Guests
who RSVP but do not attend will be responsible for paying the guest fee.
The MCBA will be collecting non-perishable food items to benefit the food pantry at Molly’s House.
Please consider donating to this organization by bringing non-perishable food items to the luncheon.

