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who couldn’t use some happy thoughts right now!
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The Side Bar Newsletter
Published monthly, excluding June & July,
by the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news or
other information for publication in the
SideBar, please call (772) 220-8018 or
email information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1 st
of the month preceding publication.
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Message From the President

April 2020

Martin County Bar President - Jason Berger, Esq.

Stay Positive, Stay Safe Everyone:
In light of the Coronavirus (COVID-19) and the full uncertainty of what’s
to come, out of an abundance of caution and concern for the safety of our
members and the community at large, the MCBA Executive Board and
Committee Chairs have worked tirelessly to cancel and/or reschedule our
future events.
The MCBA takes the health and safety of our members seriously. We will
continue to monitor developments and we will continue to share updates or
other important announcements.
As such our Banquet will now be a “True Back to School Banquet,” as we are
rescheduled for Friday, August 14th when the kids will be back to school! We
are looking forward to celebrating with you!
Please stay positive, stay educated and stay safe everyone (and don’t forget to love on your family and
furry friends!)
A recent article by William Arruda, Senior Contributor to Forbes magazine suggests 9 things we can
do to stay positive during this time of uncertainty:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Limit your intake. Choose a single news source and decide how much limited time you’ll spend
with it each day. Then stick to your plan.
Look to the past. Get hope from your past resilience.
Watch a funny video.
Look after your neighbors.
Support your favorite local business. Buy a gift card to help the business owner now and that
you can use later.
Send gifts in the mail. Send someone a card or gift in the mail. This is especially valuable to
the elderly who are living in nursing homes and already feel isolated.
Take advantage of found time.
Practice random acts of kindness.
Take a daily inventory. Close your day, every day, with a positive acknowledgement of something
you accomplished, learned or are grateful for.

Sincerely

Jason W. Berger
President MCBA
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Communication via Technology

C

Submitted by - Jason Berger, Esq.

ommunication
via
Technology:

Communication
via
technology
has
certainly evolved in our
profession.
It’s
hard
to remember the days
before we had access to
the internet, cell phones,
text messages, emails
and social media. With
the constant evolution of
technology, our responsibilities as practitioners
has highly evolved as well. I recently read the
Florida Bar’s Best Practices for Electronic
Communications (which can be found on the
Florida Bar’s website at https://www.floridabar.
org/prof/presources/). I found this article to be
thorough and beneficial, and wanted to share
my outline of some highlights of the guidance
provided by this article.
General Texting Etiquette – here are some
“do’s and don’ts” in regard to text messages:
1. Identify yourself, and make sure you have
permission to text.
2. Respect the time of others, and do not text
outside of normal business hours without
permission.
3. Tone can be misunderstood.
4. Texting is the most informal communication.
Keep texts short. If more than 3 texts, you
may wish to communicate in person, by
phone or by email.
5. Never use ALL CAPS (ALL CAPS is the digital
equivalent of YELLING).
6. Do not text while in business meetings or
during court proceedings.
7. Advertisements via text messages must
comply with Rule 4-7.18(b), provide an optout for recipients, recipients shall not be
required to pay for receipt of the texts, and
all ads shall follow all state and federal laws,
rules and regulations regarding unsolicited
text messages.

Texting Technology considerations:
1. Text messages can be saved.
2. Text messages can be forwarded. (Assume
that others will see what you text.)
3. Text messages can be altered.
4. Be familiar with the Florida Bar Rules in
regards to back-up policies for retention and
destruction of text messages.
5. Use sound judgment when texting.
General Email Etiquette – here are a few do’s
and don’ts in regard to emails:
1. Email is a convenient form of communication
with opposing counsel, colleagues and the
court and may not be a substitute for face to
face contact.
2. Email messages may become part of a court
record and may be subject to disclosure.
3. Emails should not be used for last minute
cancellations.
4. For delivering bad news, a phone call or in
person is preferred.
5. Never leave the subject line blank (use a
descriptive subject line).
6. Change the subject line when the content of
the email chain changes.
7. Use an appropriate salutation with the level
of respect and formality for the person who
will be reading the email.
8. Always be courteous and professional (and
refrain from using unprofessional remarks
governed by Rule 4-8.4(d)).
9. When corresponding with a Judge, avoid
ex-parte communications by always cc’ing
opposing counsel/opposing party.
10. Check, revise and edit your writing, spelling
and tone. Add in the recipient’s email address
after you have proofread your email.
11. Always say “please” and “thank you.”
General Replying to an Email Etiquette:
1. Reply within 24 to 48 hours.
2. If unable to give a full response in a timely
manner, give an estimate of when you will be
able to provide a more detailed response.
3. Use “Reply All” only when appropriate.
4. To avoid confusion, include the original email
when replying.
Continued On Next Page . . .
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Responding to Angry Emails:
1. Step away and give thoughtful consideration
before responding.
Identify, verify and evaluate the facts before
responding.
2. Place yourself in the writer’s shoes.
3. Be civil and respectful.
4. Begin your reply with positives.
5. Do not be afraid to provide consequences, but
do not threaten.
6. Save records.
Email Technology Considerations:
1. Beware of metadata that could disclose
unwanted information.
2. Beware of malicious software included with
attachments.
3. Beware of the risk of sending secure/encrypted
messages.
Social Media:
1. All rules of Professional Conduct apply to
representation over the Internet.
2. Our Oath of Admission requires the use of
civility in all written and oral communications,
including emails, blogs and social media sites.
3. All communications, including via Twitter,
Facebook,
Instagram
and
LinkedIn
communications, must refrain from fraud,
deceit, dishonesty and misrepresentation.
(See Rules 4-7.13, 4-7.14 and 4-8.4(c)).
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4. All social media sites must comply with all
substantive lawyer advertising rules. (See
Rule 4-7.18(a)).
5. Do not disparage judges, the judicial system
or opposing counsel on social media. (See
Rules 4.82 and 4.8-4(d)).
6. Visit your social media profiles on a consistent
basis.
7. Log off after visiting your social media pages.
8. There is no expectation of privacy on the
internet.
Communication via technology is an excellent tool
when utilized appropriately. As Steve Jobs, Cofounder of Apple, so appropriately explained, “It’s
not a faith in technology. It’s a faith in people.”
For the entire Florida Bar’s Best Practices for
Electronic Communications article (which
includes other subjects such as Creating
Inadvertent
Relationships,
Confidentiality,
Inadvertent Disclosure Via Metadata, Impugning
Integrity of Judges, Communications with/
Investigating Witnesses, etc.) please go to the
Florida Bar’s website at https://www.floridabar.
org/prof/presources/.
Wishing you all the very best in your enjoyment of
the practice of the law and in your technological
endeavors!

Welcome Spring 2020
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Member Spotlight
Honorable Steven J. Levin
The worst blizzard to hit Boston at the time
changed my life forever. 36 inches of snow,
rationing food, everyone ill and National
Guard troops dispersed ended my living in
the northeast as I left Brandeis University
after completing 2 years. I transferred to
the University of Florida, completed my
undergraduate degree and spent 3 more
years in Gainesville in law school where I
met my wife. We have 3 wonderful children
who live throughout the world - one in
South America, one in Colorado and one in
Florida.
Why did you want to be an attorney?
For as long as I can remember, I always
wanted to become an attorney as my uncle
was an attorney and I honestly believed
everyone wanted to be an attorney. Why
would they not want to be one? It always
fascinated me. What I like most about the
profession is the hope that I can actually
make a difference. As a prosecutor for 17
years and a judge, I have attempted to relieve
frustration throughout the community by
providing a legal outlet. The limitation of
how much I can do, in fact, does cause me
frustration at times.
What do you like about it?
I was extremely privileged to have been
offered by the Chief Judge shortly after
taking the bench to work with Drug Court.
I had no idea what it was! Since then, Drug
Court has become the most rewarding
work I do as a judge and I believe saves
money, saves lives and protects those in
the community. My interest in the program
allowed me to add to the only Drug Court
that was in our circuit when I started, the
Martin County Juvenile Drug Court. I was
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fortunate to have the opportunity to develop
and start an Adult Drug Court in Martin
County, a Juvenile Drug Court in St. Lucie
County, an Adult Drug Court in St. Lucie
County, as well as oversee the start of Drug
Courts in all 4 counties. I have seen the
positive influence of this program upon
the Circuit and throughout the community
upon the individuals and families involved.
The biggest change?
The biggest change I have seen through
the years is the growth of social media and
the progress of computers, which has been
incredibly positive in the world but also has
a negative impact on society, specifically
in the legal world by creating unique new
crimes. Crimes that could not have been
imagined when I started in the legal field as
a prosecutor in the 7th Circuit decades ago.
I have also seen the tremendous increase of
drug use among our youth, as well as the
adults. I have spent approximately 7 years
as a judge in the juvenile division trying to
come up with ideas to slow down this trend
on our local level. As Chief Judge for six
years, I attempted to increase awareness of
our specialty courts and had the privilege
to involve more of the judiciary working
towards this same goal.

The Side Bar
Who inspires you?
I find my father, age 94, who lives in the
city of my birth in North Carolina, to be
remarkable. He continues to be mentally
sharp and continues to go to work at his
office almost every single day with his
secretary of the approximate same age!
Our discussions about legal issues and
the world are not only educational but
also fascinating and inspiring. I find his
work ethic to be amazing and hope I have
inherited that aspect of his life. I do know I
have inherited his love of sports as he still
attends most of the football and basketball
games of his beloved North Carolina Tar
Heels. It is beyond thrilling to attend the
Carolina - Duke basketball game each year
with him in the Dean Dome in Chapel Hill.
I hope we are able to do this for many more
years!
What do you enjoy doing?
I enjoy travel and have gone up in a hot
air balloon and down to the bottom of the
ocean while helmet diving. I have climbed
Machu Picchu, rode the bobsled at Lake
Placid, have attempted - not very well - to
play a little polo on a horse in Argentina,
seen museums, interacted with the animals
in the Galapagos and walked on a glacier
in Alaska. I plan to continue to share
exciting travel experiences with my wife,
children, and visit places mainly with
unique animals. We also spend time with
our ‘unique’ animal, our Golden Retriever.
I also enjoy Broadway plays at the Kravis,
in Broward County and in New York and
of course, I am fully committed and plan
to continue to go to Gainesville each fall to
see the Gators win - hopefully - many more
national championships.
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Best advice received?
Probably the best piece of advice I have ever
received was to listen to people and try to
make their situation better. I attempt to do
this in every division I have been assigned
and as Chief Judge. My advice to someone
looking to become an attorney or who is
new to the profession is to protect your
reputation. This cliché is so true. Once your
reputation is damaged, it is very difficult to
get it back. One case or one appearance in
court can destroy it and it is never worth it.
I am extremely fortunate to be in this
profession, as I do not have any desire to
do any other line of work. I enjoy every day
being a Judge in the 19th Circuit and I thank
the people of this circuit for this incredible
opportunity. I am always open to your input
and value being part of the Martin County
Bar Association.
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THE MCBA / SOBEL CUP
GOLF TOURNAMENT
IS BACK!

Mark your calendars and start practicing,
the MCBA / Sobel Cup Golf Tournament
Saturday, September 26, 2020
Lost Lake Golf Club. New Date
We would like to thank our early sponsors for their generous support.
Gold Sponsor

Cart Sponsor

Luncheon Sponsor

Hole-in-One
Sponsors

Hole Sponsors
Treasure Coast Estate Buyers
Prize Donors:
Willoughby Golf Club, Sailfish Golf Club, Crane Creek Golf Club,
Evergreen Golf Club, Powerhouse Gym, Fairway & Green, FootJoy
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Jon Martin - Co-Chair
Nick Bangos - Co-Chair

Haven Act Provides Special Protection to Veterans
Sparks Pilot Project to Help Local Veterans in Need
Help a Veteran in Need!
The
2019
HAVEN
ACT
(Honoring American Veterans
in Extreme Need) works for, not
against, struggling veterans
looking to achieve a financial
fresh start. It excludes VA and
DOD disability payments from
the monthly income calculation
used for means testing.
It has sparked a pilot project geared to helping
more local veterans rebuild their financial lives
through a pro bono effort led by the Martin County
Bar Bankruptcy Committee member Jon Martin.
Martin notes, “We’ve been providing sessions on
pro se bankruptcy (People who want to represent
themselves, or can’t afford a bankruptcy attorney)
for several years on a monthly basis at Cummings
Library in Palm City as part of the Southern
District of Florida pro bono/low bono project led
by Chief Judge Laurel Isicoff of Miami.”
“This program is designed to help more veterans
use the new law to get the fresh financial start
they desperately need using the pro bono services
of an actual bankruptcy attorney. The concept is
to use a classroom approach so that one attorney
can handle 6 to 10 veterans simultaneously,
thereby helping to fill the void of available pro
bono assistance.”
The concept gives volunteer student assistants
an opportunity to be exposed to real-world legal
experience in a supervised setting, which in turn
will take much of the pre-filing load of document
gathering and preparation from the attorney, while
at the same time giving the program participants
“hands-on” individual assistance, in order to get
the debt relief they are entitled to at no, or very
low cost. In some cases, even court filing fees can
be waived.

If you have a veteran client
who is struggling financially,
or you know of someone who
is, have them contact Jon
Martin, Project Manager and
Co-Chair of the Martin County
Bankruptcy Committee, to see
if they qualify to participate in
the pilot project at 772-4190057.
Help a veteran in need!
Need more information? Contact Jon L. Martin
or Nick Bangos, Co-Chairs; Martin County
Bankruptcy Committee. 772-419-0057 or 561781-0202.

Personal Injury
Trial Attorney

Jack Sobel
Board Certified Civil Trial Lawyer

Donaldson & Weston

772-266-5555

jsobel@dwinjurylaw.com
Offices in Stuart and West Palm Beach
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Florida Board of Bar Examiners
ADMINISTRATIVE BOARD OF THE SUPREME COURT OF FLORIDA

DAVID C. REEVES
CHAIR
JANE A. ROSE
VICE CHAIR
MEMBERS
DENNIS J. ALFONSO
PATRICK P. COLL
DEBORAH LYNN CURRY
JOHN R. DIERKING
LARRY S. HERSCH
WILLIAM F. HODGKINS
DEBORAH S. MINNIS
JENNIFER MARTINEZ MOONEY
RACHELLE MUNSON
PAUL J. SCHWIEP
ELAINE TERENZI
STANLEY H. WAKSHLAG

FOR IMMEDIATE RELEASE
March 11, 2020

TIPPIN-MOORE BUILDING
1891 EIDER COURT
TALLAHASSEE, FL 32399-1750
(850) 487-1292
FAX (850) 414-6822
WWW.FLORIDABAREXAM.ORG
MICHELE A. GAVAGNI
EXECUTIVE DIRECTOR
JAMES T. ALMON
GENERAL COUNSEL
TARA L. NEWMAN
DIRECTOR OF ADMINISTRATION

Contact: Michele A. Gavagni
Executive Director
(850) 681-5700

Florida Board of Bar Examiners Announces Comprehensive Analysis of the Practice
of Law in Florida
The Florida Board of Bar Examiners announces that it has begun a comprehensive analysis
of the knowledge, skills, and abilities that are critical for newly-licensed Florida lawyers.
The results of the study will assist the Board in its ongoing assessment of the Florida Bar
Examination and inform any recommendations the Board may make to the Supreme Court
of Florida about future format and content of the examination.
The Board is undertaking this study based on the recommendation of the board’s
independent test and measurement consultant, who stated, “the FBBE [should] consider
conducting a statewide practice analysis to evaluate its current [exam] blueprint to ensure
continued alignment to practice with respect to content and cognitive complexity…and to
ensure that the examination and passing score are representative of the current
expectations for entry level practitioners.”
As part of the study, the board will assemble a special panel of Florida Bar members and
others to meet with its practice analysis experts in May or June of this year. The panel will
consist of practicing attorneys, members of the judiciary, and law school faculty who have
experience working with newly-licensed lawyers. The board is accepting applications to
become a member of the panel through April 9, 2020.
“This panel of subject matter experts is critical. We are looking for a diverse group of
Florida Bar members from different areas of practice, different sizes of practice, and a
broad range of practice experience working with newly-licensed lawyers. The panel will
identify the knowledge, skills, and abilities that all newly-licensed Florida lawyers should
have,” states Board Chair David Reeves of Jacksonville.
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The panel’s work will lead to the development of a comprehensive survey instrument
which will be distributed to the Bar’s 100,000+ membership later this year. According to
Board Vice Chair Jane Rose, of Tampa, “It will be crucial that members of The Florida
Bar assist in this study by completing the survey. The more voices we hear, the more
informed the decisions coming out of this study will be.”
Chair Reeves explained, “As an agency of the Supreme Court of Florida, the Florida Board
of Bar Examiners must ensure that each applicant recommended for admission to The
Florida Bar has met the requirements of the rules regarding education and technical
competence. A high-stakes test, such as the bar examination, requires vigilance to ensure
that it tests what is necessary to demonstrate minimum technical competence now and in
the forseeable future.”

WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeffrey M. Friedman
Board Certified
Workers’ Compensation
Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262

Law Office Of

Stephen M. Lewen
Social Security Disability
EXPERIENCE COUNTS!

Representing the injured and disabled
for over 40 years.
2114 SE Rays Way
Stuart, FL 34994
Telephone: 772-288-1300
Fax: 772-288-2135

Jeffrey@vassallobilotta.com
Offices in Stuart and West Palm Beach
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Criminal Committee
Jordan Showe - Co-Chair
Stephen Smith - Co-Chair

Pollution and the Manslayer
I think everybody agrees pollution
is bad.
The disagreement is
found when people talk about
the cause behind the pollution.
Everyone I know who saw the
green slime in the St. Lucie River
thought, “That’s bad.” But if you
ask three different officials, you
might get three different answers
on the river slime. Everybody wants the land to
be healthy, but people disagree on the solution.
Interestingly, it appears that our original criminal
law was intended to stop, among other things,
pollution.
If you follow the origins of law, you’ll undoubtedly
find yourself in the Old Testament. Last time I
was in there I saw an interesting pollution control
device: The city of refuge.
I found the city of refuge after reading about the
development of a nation of people. For context,
I’ll summarize…
These people were told to reject the current law of
might-makes-right and follow a new law of dignity
and right living. These people were given a new
land and were told they should follow the new
law. This new land was amazing. It was the land
flowing with milk and honey. There were giant
grapes and fertile soil and everything this new
people could need. (Numb. 13) But it could all be
destroyed if the people did not follow the new law.
(Deut. 29) In Deuteronomy, Moses called this the
blessing and the curse. If the people followed the
law, they could avoid the curse and receive the
blessing.
At a pivotal point in this narrative, we see the City
of Refuge as an essential mechanism to protect
the land.
Right after the new land had been divided for the
new people, their leader, Joshua, was told:
“Appoint the cities of refuge, of which I spoke
to you through Moses, that the manslayer who
strikes any person without intent or unknowingly
may flee there. They shall be for you a refuge
from the avenger of blood.” (Josh. 20-2)
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The first thing these people are
supposed to do when they are
given this amazing new land is to
make a special place to protect
the “manslayer”. Rather than
build a temple or a courthouse,
they are to appoint the City of
Refuge.
The “manslayer” would be the
farthest thing from my mind
after getting a huge new inheritance. But there
it is…why?
Moses explained that they needed to build these
cities “lest innocent blood be shed in your land
that the Lord is giving you for an inheritance, and
so the guilt of bloodshed be on you.” (Deut. 19-10)
The City of Refuge was to protect the land from
the pollution caused by innocent bloodshed.
The people in this narrative believed wrongfully
convicting the manslayer would cause disaster.
This is how important justice was at the beginning
of this law. Can you imagine such a thing? These
people get a new land and the first thing they do is
make space and time for any hard luck stranger
who is being pursued by an avenger of blood.
Even to me, that would be lower on the list.
Think about it: this new nation wasn’t in some
liberal suburb, this was in the Ancient Near
East, where rape and child sacrifice were largely
accepted. In spite of this, this new people sought
justice as if it were their vital need. They created
cities of refuge.
Preserving justice was vital. This wasn’t out of
a reaction. It was not because of some popular
documentary on a wrongful conviction. It wasn’t
because the people could relate to the defendant
or he was famous. It was out of vital need.
So… I’m not sure if I am ready to argue that every
natural disaster is a response to human injustice.
But maybe it wouldn’t be so bad if we left the door
open to the possibility that human justice has a
larger effect than we know.

The Side Bar
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The 2020 Martin County Bar Association
Annual Installation Banquet

Back To School
Has Been Postponed to

Friday, August 14, 2020
Wear your school colors
and enjoy open bar,
dinner, dancing, tailgate games
and casino
Attire
Cocktail Chic or Black Tie Optional
Wear your school colors
Be There or Be Square
Visit www.martincountybar.org
under Events for more details!

13

April 2020

The Side Bar

“

Introducing Legal Edge...
A unique group of
banking services
created especially for
Legal Practices.

”

“Legal Edge” Banking Service
As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida
based community banks that specialize in building relationships with business owners and
professionals. With a full range of commercial banking products and a team of experienced local
bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice:

For You and Your Employees:

• IOTA and Escrow Accounts

• Personal Accounts for Yourself and

• Business Checking or Analysis Business Checking Accounts
• First Order of 3 on-a-page business checks at no charge
• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent
• Remote Deposit Capture
• Operating Lines of Credit*
• Term Loans for Purchases of Commercial Real Estate*
• 401K Advisory Services

CenterStateBank.com

Your Employees

• Free Initial Order of Personal Checks
• Free Internet, Bill Pay and Mobile Banking
• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services
George Haley

Randy Pennington

ghaley@centerstatebank.com
NMLS#1201240

rpennington@centerstatebank.com
NMLS#1227800

772-426-8155

772-426-8133

*Subject to credit approval
Dec. 2017

14

The Side Bar

Appellate Committee

April 2020

Donna Eng - Co-Chair
Carri Leininger - Co-Chair

By Donna Eng
Those of you who handle
criminal appeals know that
appellants
can
sometimes
obtain relief where the terms of
the written final judgment and
sentence do not comport with
the court’s oral pronouncement.
But did you know that the
concept applies equally to civil
appeals as well?
Recently, in one of my civil cases, the Fourth
District reversed, in part, an injunction that had
been agreed to by the parties because the terms
of the written injunction did not comport with
the court’s oral pronouncement. See Soldatich v.
Jones, No. 4D19-583, 2020 WL 355928 (Fla. 4th
DCA Jan. 22, 2020). In that case, after Soldatich
agreed to enter into a stipulated injunction in
a guardianship proceeding, and after the court
entered the agreed injunction, Soldatich decided
to appeal, arguing that the injunction should be
vacated because the court’s oral pronouncement
of the terms of the injunction did not comport
with the written injunction. Although I contended
that Soldatich did not object to the terms of the
injunction at any time during the hearing, and
freely agreed to the terms of the injunction,
the Fourth DCA granted her relief, in part, and
remanded the matter back to the trial court for the
court to revise the terms of the written injunction
to comport with the oral pronouncement. In so
doing, the Court noted in a footnote:
While we appreciate the circuit court’s novel
attempt to resolve this case expeditiously
upon the caregiver’s expressed willingness to
avoid future contact with the vulnerable adult,
we caution our circuit court colleagues that
attempting to resolve cases such as this by entry
of “agreed orders” granting the petitioner’s
requested relief, but without making the
findings listed in section 825.1035(8)(a) 1.,
may be ill-advised. Section 825.1035’s plain
language does not contemplate the entry of
such “agreed orders.” If such “agreed orders”
are entered, then we can foresee issues being
raised later as to: (1) the enforceability of

such orders under section
825.1035(11) against those
who deserve punishment
for repeated violations, and
(2) the collateral effects of
such orders against those
for whom the allegations
ultimately would have proven
to be unfounded. Perhaps the
better course of action is to
follow the statute as drafted.
Soldatich, 2020 WL 355928 at *4.
What is the takeaway from this? If you handle
guardianship cases where orders may be entered
pursuant to Florida section 825.1035, be sure to
ask the court to make all the findings required
by the statute on the record, at the time the
injunction is entered, even if the parties agree to
the entry of the injunction.

Estate Planning and
Family Law
850 NW Federal Hwy
Stuart, FL 34994
jason@jasonbergerlaw.com

Phone: 772-403-5880
Fax: 772-403-5884

Law Office of Jason D. Berger
Working to do right by you
and your family!
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Upcoming Events & Changes
Meeting Name

Date

Paralegal Committee

March 25, 2020

Rescheduled

MCBA Happy Hour

March 26, 2020

Cancelled

FAWL Membership Drive

March 28, 2020

Cancelled

Race to the
Courthouse 5K

March 29, 2020

Rescheduled

Family Law Seminar
w/Judge McNicholas

April 3, 2020

Cancelled

April 13, 2020

Cancelled

MCBA CLE Luncheon

April 17, 2020

Cancelled

FAWL CLE

April 21, 2020

Cancelled

MCBA Golf Tournament

May 2, 2020

Rescheduled

MCBA Annual Banquet

May 15, 2020

Judicial Relations Committee
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Employment and Labor Law Committee
Stuart Address - Co-Chair
David Miklas - Co-Chair

How should Human Resources handle an employee complaint of
discrimination, whistle-blowing, overtime, etc.?
Submitted by: David Miklas, Esq. – representing employers only

Whether a business has a
dedicated HR professional,
or whether the company’s
president handles complaints,
it is crucial that this individual
understand
the
legal
obligations that come into play
when they receive a complaint.
If the HR professional fails to
properly handle the employee’s
complaint, it often results in
legal liability for the business.
The business should have a policy that
addresses how employees can make complaints
and explaining that the business will not tolerate
retaliation against an employee for making
such a complaint. This policy ideally would be
contained in an employee handbook. When a
complaint is received, a prompt determination
needs to be made as to whether an investigation
is warranted and whether it may be desirable to
separate employees. As an example, if a female
employee reports that her male manager is
sexually harassing her, it may be advisable to
temporarily reassign the male manager elsewhere
during the pendency of the investigation. You
usually do not want to cut the woman’s hours
or reassign her to an undesirable department or
task, because that could be viewed as retaliation.
If your HR professional does not have experience
in conducting these investigations, they
should promptly consult with an experienced
employment lawyer to help guide them so
that the investigation is done promptly and
thoroughly. Witnesses need to be interviewed.
Usually an objective investigative report may be
generated, but the language in that report may
legally bind the company. As an example, if
the employee’s complaint is supported, and the
investigation results in a finding that the alleged
harasser should be terminated, but the business
does not terminate, that may hurt the employer’s
defenses later on, especially if the same harasser
harasses another employee, or retaliates against
the employee.

Many employers get sued for
retaliation after they fire an
employee who files a workers’
compensation
claim,
or
complains about their wages,
maybe complaining on social
media. It is understandable
that businesses do not like
negative publicity, but online
posts by an employee may be
considered to be concerted
protected
activity
under
the law. This means that
an employer who terminates an employee for
something they post online may be breaking the
law (civilly, with respect to the National Labor
Relations Act).
The key piece of advice for businesses is to
immediately consult with an experienced
employment lawyer if you receive a complaint of
discrimination – even if it is just verbal.
Next month this committee article will be from
the employee perspective, addressing what
an employee should do if they need to resign/
quit. That article will explain how to best lay
the foundation for it to likely constitute a
constructive termination; i.e. reporting to HR
and how to report to lay a record for possible
litigation.
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WHO DO YOU REFER
YOUR PERSONAL INJURY CASES TO?

Our employees love where they work! That’s why we
were awarded the #1 Overall Top Workplace by the
Sun-Sentinel in 2018 for the Small Employer Category.
In addition to your guaranteed 25% Referral Fee,
this is just one more of the many reasons that your
personal injury referrals are safe in our hands.
Read about our distinguished award by going to:
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018

#1 Rank 2018

#3 Rank 2017

Spencer T. Kuvin, Esq.

Jorge L. Maxion, Esq.

Jeffrey D. Kirby, Esq.

LITIGATION DIRECTOR

CIVIL TRIAL ATTORNEY

CIVIL TRIAL ATTORNEY

Craig M. Goldenfarb, Esq.
FOUNDER / PRINCIPAL ATTORNEY

Carl J. Wald, Esq.

Donald W. Vollender, Esq.

Seth W. Pachter, Esq.

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

PRE-SUIT ATTORNEY

To refer a case immediately, call 1-561-444-4440, or you may email intakelead@800goldlaw.com
Include all of your case details, and we’ll let you know right away if we can help.

1-800-GOLD-LAW | 800GOLDLAW.COM
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Diversity Luncheon Recap
On Friday, February 21, 2020, the Martin County Bar Association in coordination with the
St. Lucie County Bar Association and Port St. Lucie Bar Association welcomed Simone
Marstiller, Secretary, Florida Department of Juvenile Justice, as guest speaker for our
annual Diversity Luncheon.
Secretary Marstiller provided an overview of the Juvenile Justice Department, the history
of the agency, and development of juvenile justice policy/legislation in Florida. She then
shared improvements achieved and challenges faced. She also discussed arrest rates
and recidivism and racial and ethnic disparities both statewide and county specific.
Following Secretary Marstiller, we were fortunate to have long-time MCBA member,
Donald J. Watson, Esquire, partner at Gary, Williams, Parenti, Watson and Gary, P.L.L.C.,
address our group. He provided his perspective and experiences spanning a long and
successful legal career in Martin County.
The MCBA would like to thank The Florida Bar for their generous grant and to both of our
speakers for their time and insight.
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Florida Rural Legal Services, Inc. (FRLS)
and the Martin County Bar Association Pro
Bono Committee Present

LAW DAY FAIR 2020
Friday, May 1, 2020

K

W
F

New Location: Martin County Courthouse

K

WOODWARD
KELLEY
FULTON &
KAPLAN

Let WKF&K help you with your client’s business law
matters. You’ll have peace of mind in knowing it will be
done right, and your client will know you’ve got their back.
BRANDON V. WOODWARD
Stuart & West Palm Beach

772.497.6544
Brandon@WKFKlaw.com
WKFKlaw.com

If you are interested in volunteering at the
Law Day Fair or if you are willing to accept
a pro bono case, please contact: Carolyn at
carolyn.fabrizio@frls.org.
For additional information on getting
involved in the MCBA’s Pro Bono Committee,
contact:
Jane Cornett - jcornett@bplegal.com or
Maxine Noel - mnoel@gglawyers.com
19

April 2020

The Side Bar

Congratulations to Lesser Lesser Landy & Smith. On
March 19, 2020 they celebrated 93 years of service,
making it the oldest personal injury law firm in the
State of Florida. Since 1927, the Firm has grown from a
single attorney to 12 attorneys handling serious personal
injury, wrongful death, cruise ship accidents, nursing
home, and medical malpractice cases across the State
of Florida.

Welcome to our newest Annual Sponsors
Corporate Annual Sponsors – Bronze Level
Caler, Donten, Levine, Cohen, Porter & Veil, P.A.
DeNovo Attorney Services, Inc.
Hobart Deposition
Law Firm Annual Sponsors – Gold Level
Kibbey Wagner
Vassalo, Bilotta, Friedman & Davis
Law Firm Annual Sponsors – Silver Level
Kogan & DiSalvo
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February MCBA Luncheon

F. Shields McManus, Larry Crary,
Michael Donnelly

Adam Schwartz, Todd Thurlow,
Robert Goldman

Hon. Robert Belanger, Nita Denton,
Carolyn Timmann, Sec. Simone
Marstiller, Jason Berger

Eula Clarke, Margaret Bromfield,
Rick Crary

Helen McGeoch, Eric Buetens,
Oliveann Lancy

Jessica VanValkenburgh, Abby
Spears, Hon. Jennifer Waters, Kathryn
McHale, Hon. Kathleen Roberts

R. Wayne Richter, Jeffrey Friedman,
Brett Waronicki, Hon. Darren Steele

Randy Pennington, Gene Zweben,
Sarah VIckers, James Bowdish

Maria Pedro, Crystal Morris,
Angelina Castro

Jason Berger, Secretary Simone
Marstiller (guest speaker)

Jason Berger, Donald Watson
(guest speaker)

Judiciary, MCBA Board and Speakers
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Immigration Committee
Antonietta Brancaccio - Co-Chair
Angelina Castro - Co-Chair
Christopher Gaston - Co-Chair

Children Unseen
By Angelina Castro

the world.

Unaccompanied children now
facing removal proceedings in
immigration courts across the
country have largely reported
fleeing their home countries
due to poverty and violence
from abusive relationships,
families, and criminal gangs.
Eight-five percent of these
children have traveled from the
Northern Triangle countries of
Central America deemed among
the most violent countries in

In fiscal year 2019, over 76,000 children were
detained at the U.S.-Mexico border.
It was
the first time that more than 50% of those
apprehended included children and families.
Nearly 70,000 of the kids detained nationally
last year were designated by federal authorities
as unaccompanied minors, some who had been
forcibly separated from parents and relative
caregivers as a result of the government’s zero
tolerance policies. With a 42% increase in family
separations in 2019, the expansion and capacity
of child and family detention centers continued
to grow at alarming levels. Despite federal court
orders to halt the practice of separating families
and returning parents to their countries of origin,
the practice persists.
Until August 2019, the country’s largest
temporary shelter for children between the ages
of 13 and 17 was located in Homestead, Florida.
With 1700 beds, armed guards and a population
shielded from the public view by fences, the shelter
contracted the for-profit Florida-based agency
Comprehensive Health Services to manage the
facility. Numerous complaints charged that the
shelter operated in violation of the 1997 Flores
Settlement Agreement, the Homeland Security Act
of 2002 and the William Wilberforce Trafficking
Victims Protection Reauthorization Act of 2008.
Allegations reflected that detained minors in
Florida and across the country were subjected to
sexual and verbal abuse, denied basic sanitary,
health and educational needs, and were held
for extended periods of time beyond pending
reunification with designated family sponsors or
other placement alternatives.
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Unaccompanied
minors
seeking legal help in Martin
County reveal harrowing tales
of their detention experiences:
the dangerous, dirty and often
remote facilities where they
were forced to huddle in masses
on the floors of freezing cold
and crowded cells; food thrown
at them onto the floors; being
screamed at in a language
they couldn’t comprehend;
and being left thirsty when
they refused to drink black
water that smelled of bleach.
Experts from the non-profit
organization of Physicians for
Human Rights call this and the
practice of separating families
torture, and it has urged an end
to the mass detention of these
children.
Many traumatized
by their experiences have
resorted to self-harm, are
unable to sleep, experience
loss of language, excessive bedwetting, irreparable psychological damage and
altered brain development.
The welfare and safety of all youth residing
within our state borders must remain a priority.
Chapter 39 of the Florida Statutes provides
for “the care, safety, and protection of children
in an environment that fosters healthy social,
emotional, intellectual, and physical development;
to ensure secure and safe custody; to promote the
health and well-being of all children under the
state’s care and to prevent the occurrence of child
abuse, neglect, and abandonment.” Although
jurisdiction over the care of detained foreign-born
children remains with federal agencies, Florida
must account for their presence as well as the
risk and vulnerability these unaccompanied
minors face. At the very least, our state must
require and ensure safe practices, placement and
care from the facilities that house them and from
the service providers paid and licensed by our
state agencies to protect them.
Continued On Next Page . . .
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Announcements:
•
•

Thanks to our committee leaders and volunteers, we now have more Martin County schools and
students participating in the 2020 Celebrate America Creative Writing Contest than any prior
year, and we look forward to announcing the winners at next month’s awards ceremony!
The Committee has voted to support a community lawyering initiative through a partnership
with the Boys and Girls Club Community Garden in Indiantown, which serves a diverse group
of resident families in the area. The Garden is managed by Master Gardeners in Martin County
who teach classes to adults and children and encourage a healthy diet through a bounty of
homegrown fruits and vegetables. If you are interested in lending your financial support, helping
with the expansion project and sustainability plan, or spending a day with the family gardeners
and stewards, join us together with Boy Scout Troop 840 on Saturday, April 11. For details, please
contact Angelina Castro at ACastro@ACLawSolutions.com.
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Judicial Relations Committee
Jessica VanValkenburgh - Chair

2019-2020
JRC
Executive
Committee Members – Chief
Judge
Lawrence
Mirman,
Judge Elizabeth Metzger, Judge
William Roby, Gene Zweben,
Kathryn McHale and Linda
Weiksnar.

Our Purpose: The purpose of the MCBA’s Judicial
Relations Committee (JRC) is primarily to serve
as a liaison between the Martin County Bar
Association and the 19th Circuit’s Judiciary.
Moving forward, the JRC will be planning,
implementing and coordinating certain programs
designed and focused on improving relationships
and overall communications between the Bench
and Bar.

Upcoming JRC Meetings:
JRC Judicial Speaker Series 2020
Dates

Speakers

April 13, 2020 - Cancelled
May 11, 2020

Judge Jennifer Alcorta Waters
Judge Darren Steele

All JRC Judicial Speaker Series meetings will be
held from 11:45 a.m. to 1:00 p.m. at McCarthy,
Summers, Wood, Norman, Melby & Schultz, P.A.,
2400 SE Federal Highway, Fourth Floor, Stuart,
Florida 34994, (772) 286-1700. RSVP required at
least two (2) days prior to each meeting to: jmv@
mccarthysummers.com. Space is limited. Lunch
will be provided. Meetings are free for current
MCBA members and $10.00 for all others. Cash
or checks made payable to the MCBA accepted.

A special thank you to our March 9 lunch sponsor:

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of
the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers
and not necessarily those of the ofﬁcers, directors, or staff of the Martin County Bar Association. Further, the
Martin County Bar Association and staff do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional head shot photos and candid photos appearing in this issue have been provided
courtesy of: Legal Consulting Services, Inc.
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Admiralty Committee
Joanne Foster- Chair

HOW FAR DOES THE MARITIME LAW DUTY OF CARE
EXTEND TO INTOXICATED CRUISELINE PASSENGERS?
Karl M. Broberg, individually and as Administrator
of the Estate of Samantha Joyce Brogerg, deceased,
v. Carnival Corporation d.b.a. Carnival Cruise
Lines, USCA Eleventh Circuit decided January
24, 2020 2020 WL 405399 (not final)
Samantha Broberg fell over the railing of a Carnival
Cruise Line passenger ship at approximately
1:57am but was not reported missing until several
hours later. Her body was never recovered.
Testimony from friends, other passengers and
employees of Carnival made clear she had been
drinking heavily during the evening. In fact, her
friends testified she had a drinking problem.
However, she was described as sober, speaking
clearly, not swaying or staggering, and walking
normally. She was never described as being
so intoxicated that she was stopped from being
served under Carnival’s “traffic-light system”
which determines whether to continue to serve
alcohol to intoxicated passengers. Photographs
from the evening supported witness testimony
that she was not so visibly intoxicated as to be a
danger to herself.
Mrs. Broberg’s husband filed suit in the Southern
District of Florida under the Death on the High
Seas Act (46 USC 30301 – 30308) alleging
Carnival failed to use reasonable care under the
circumstances to protect his wife from falling off
the ship while intoxicated. After reviewing the
evidence and hearing testimony, the Court found
in favor of Carnival. Broberg appealed.
As stated by the Eleventh Circuit, “Federal
maritime law governs this appeal because the
alleged tort occurred on navigable waters. Everett
v. Carnival Cruise Lines, 912 F.2d 1355, 1358
(11th Cir. 1990). “Under maritime law, the owner
of a ship in navigable waters owes passengers a
duty of reasonable care under the circumstances.”
Sorrels v. NCL (Bahamas) Ltd., 796 F.3d 1275,
1279 (11th Cir. 2015) (internal quotation marks
omitted). To prevail on a negligence claim in a
maritime case, the plaintiff must prove that “(1)
the defendant had a duty to protect the plaintiff

from a particular injury; (2)
the defendant breached that
duty; (3) the breach actually
and proximately caused the
plaintiff’s injury; and (4) the
plaintiff suffered actual harm.”
Franza v. Royal Caribbean
Cruises, Ltd., 772 F.3d 1225,
1253 (11th Cir. 2014).
“When evaluating a cruise line’s conduct, “as a
prerequisite to imposing liability . . . the carrier
[must] have had actual or constructive notice of
the risk-creating condition.” Keefe v. Bahama
Cruise Line Inc., 867 F.2d 1318, 1322 (11th Cir.
1989) (per curiam). A cruise line’s liability “hinges
on whether it knew or should have known about”
the risk-creating condition. Id.
“Although we have not previously considered a
maritime negligence claim based on over service
of alcohol, the district court properly framed the
question as to whether Carnival was on notice
that Mrs. Broberg was intoxicated to the extent
that she was in danger. Keefe, 867 F.2d at 1322.
The district court did not clearly err in finding
that Carnival was not on notice.”

Audit ● Tax ● Family Office ● Valuation Services and Litigation Support

759 SW Federal Highway, Suite 301
Stuart, FL 34994
772-872-2123
www.cdlcpa.com
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The 2020 edition of the Bar Softball Challenge was fun for all! On a cool and sunny
February 8th, members from the MCBA gathered at Sandhill Crane Park in Port St.
Lucie to compete against attorneys from the Indian River County and St. Lucie County
Bar Associations. The event offered fun competition outside the courtroom, networking,
and most important fellowship among the attorneys of the Treasure Coast.
The MCBA team this year included Bryan McLaughlin, Jessica VanValkenburgh, Bill
Gallese, Elizabeth Seemann, Michael Bowdish, Alexander Elliott, Tyson Waters, Valerie
Chesnut, Judge Michael McNicholas, Jonathon Alford and Stephen Smith. While the
MCBA hoped to emerge as victors over the other associations, after the dust settled, it
was Indian River County who walked away with the trophy. Congratulations to them.
After the game, all players, families and guests gathered under the pavilion to enjoy
each other’s company over delicious BBQ provided by Sonny’s. We are already looking
forward to next year’s competition!
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VOLUNTEERS NEEDED FOR THE 5th ANNUAL LAW DAY FAIR
Florida Rural Legal Services (FRLS), the Martin County Legal Aid Society (MCLAS), and the Martin
County Bar Association (MCBA) Pro Bono Committee are hosting the 5th Annual Law Day Fair on
Friday, May 1, 2020 at a new location! This year, the Law Day Fair is being presented at the Martin
County Courthouse, Jury Assembly Room from 10:00 am to 1:00 pm. We are seeking 1 to 2 volunteers
in each of the following practice areas:
Accident/Personal Injury
Bankruptcy/Consumer
Civil Trial			
Criminal			
Estate Planning

Family
Foreclosure		
Health Law
Immigration
Landlord Tenant

Medical/Advance Directives
Medicare Planning
Social Security/Disability
Tax Law

WILL YOU VOLUNTEER AT THE COURTHOUSE CLINIC?
The Pro Bono Committee is working with FRLS and MCLAS to recruit attorneys to volunteer at the
Martin County Courthouse Clinic to provide advice and pro se assistance to income eligible residents
every Tuesday and Thursday from 9-12. Will you join Jason Berger, Eric Buetens, Barbara Kibbey
Wagner, and Jessica VanValkenburgh all of whom have volunteered at the clinic?
If you are interested in volunteering at the Law Day Fair, as a pro bono attorney at the courthouse
clinic, or if you are willing to accept a pro bono case, please contact:
Megan Root at megan.root@frls.org
Jane Cornett at jcornett@beckerlawyers.com

Maxine Noel at mnoel@gglawyers.com
Carolyn Fabrizio at carolyn.fabrizio@frls.org

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

We recently recovered a policy limits settlement in excess of

Call Trisha Hawthorne at 772.579.7450
Provide MCBA’s Affinity code (AG345)

6 MILLION DOLLARS for a client’s grievous injuries. We are proud to
have helped them in their time of need, and remain dedicated to all who
continue to put their trust in our firm.

TO U G H C A S E S . O U T S TA N D I N G R E S U LT S .
PERSONAL INJURY | CRIMINAL DEFENSE

S T UA RT O F F I C E : 4 1 6 S W C A M D E N AV E | 7 7 2 2 8 6 0 0 2 3 | K I B B E Y L AW.CO M
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9th Annual MCBA Tennis Tournament
MCBA TENNIS TOURNAMENT FAST APPROACHING!!!!!
The MCBA Tennis Tournament will be held on Saturday, May 9, 2020, at Mariner
Sands Country Club.
Breakfast will start the day at 9:00, with Tennis beginning at 10:00. After a couple
hours of tennis, we will be treated with lunch, and the top four tennis players will battle it out for prizes, honor, and the right to keep the MCBA Tennis Tournament Trophy
for the year. If any interest in playing, please contact Ray Robison (772-287-4444 or
robison@foxmccluskey.com). Based on interest in years past, we expect to reach
the maximum number of players, so please contact Mr. Robison as soon as possible,
if you are interested in playing.
Also, please be sure to thank our sponsors, SEACOAST BANK and ESQUIRE DEPOSITION SERVICES, d/b/a HOBART DEPOSITION SERVICES. Their support is invaluable to the continued success of this wonderful day!

T HE B RIDGE P LAN
“Bridging the Gap to Medicare Eligibility”
Affordable Plans For Those Between 60-65

38 SE Ocean Blvd • Stuart, FL 34994

772.210.1020

FL Lic #L100600
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www.OwenInsuranceGroup.net

 Medicare
 Long Term Care
 Annuities
 Disability
 Accident
 Dental & Vision Plans
 Individual Health Ins
 Group Insurance
 Cancer/Critical Illness
 Life Insurance
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FAWL

Donna Eng: President

Lots of exciting things are happening with Martin County FAWL this year. We
recently amended our by-laws to bring us up to date with the by-laws for the
Florida Association for Women Lawyers and other FAWL chapters, and we have
changed our name to Martin County Women’s Lawyers’ Association (“MCWLA”).
Please be on the lookout for an updated logo next year.
If you are not a member of MCWLA, now is the perfect time to join! All attorneys
are welcome females and males! Joining is easy and only takes a few minutes.
Go to www.fawl.org, click the blue button on the right side of the screen labeled
“JOIN,” select the Martin chapter, and pay your dues online! Dues are only $75
for government lawyers and members practicing 5 years or less, and $85 for all
others. We have some exciting events coming in the next few months so don’t
delay.
12 noon CLE presentation by Christine Phipps of Phipps Reporting AND Reception at
Molly’s House, 5:30-7:30 pm. CANCELLED
May 2020: Special “Road to the Bench” CLE with a member of the 4th DCA JNC and a member of
the Governor’s General Counsel (details coming soon)
12 noon, JA Appreciation Luncheon at Kyle G’s Prime Seafood and Steaks
5/21/20:
June 2020: Judicial Reception (details coming soon)
4/21/20:

Thanks to our annual sponsors:
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►
►

CenterState Bank
Cohen Milstein Sellers & Toll PLLC
Espinal, Stern & Whittington at Morgan Stanley
First Citizens Bank
Fox McCluskey Bush Robison, PLLC
Gloretta H. Hall, P.A.
Gordon & Partners P.A.
Kathryn L. McHale, LLC
Kinane Corp.
Lavargna Law
Melissa J. Clasen, P.A.
Mrachek Fitzgerald Rose Konopka Thomas & Weiss, PA
Nason Yeager Gerson Harris & Fumero PA
One Love Group KW Treasure Coast
Phipps Reporting
Rose D. Schneider, P.A.
Signature Wealth Advisors
Treasure Coast Legal
Treasure Coast Process Servers
U.S. Legal Support, Inc.
W. Jay Hunston, Jr., PA
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Gene Zweben - Co-Chair
Sarah Vickers - Co-Chair

The Race to the Courthouse 5K has been postponed

New Date: Saturday, October 3, 2020
All procrastinators now have plenty of time to get
ready and sign-up!

Proceeds of this Run benefit the Legal Aid Society of
Martin County and MCBA Scholarships
A sincere thank you to all our sponsors who make this possible.
Judge Sponsor: McCarthy, Summers, Wood,
Norman, Melby & Schultz, P.A.
Jury Sponsor:

Fox McCluskey Bush Robison, PLLC
Guy, Yudin & Foster LLP
CenterState Bank

Evidence Bag Sponsor: Gloretta H. Hall, P.A.
In-Kind Sponsor:

Fleet Feet
Natalies Orchid Island Juice Co.
Zweben Law Group

Visit the MCBA website at www.martincountybar.org
for upcoming events, committee meetings and more!
find us online
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Eric Buetens - Co-Chair
Christine Moreno - Co-Chair
Free CLE seminars are available
to MCBA members.
The seminars, which are
available for a free two-week
rental to MCBA members,
can be checked out at the
courthouse behind the desk in
the Recording Department at
the courthouse.
You can ask a clerk which
seminars
are
currently
available and not checked out. Patrons may also
call the Recording Department (772-288-5553)
and place a hold on a seminar. If you check out
a seminar you will have two weeks to listen to it.
If you have any CLE requests for this year’s
budget please let me or co-chair Christine
Moreno know. Our emails are below.
Current CLE Seminars Available:
• Probate Law 2018 Seminar. Valid through
5/2/2020. Credits: 8.0 General, 1.0 Ethics;
Certification Hours: 8.0 Elder Law, 8.0 Wills,
Trusts & Estates; 1.0 Marital & Family Law
• Bankruptcy Law & Practice; View From
the Bench 2018: Valid through 5/8/2019.
Credits: 4.5 General, 1.5 Professional
Responsibility; 1.5 Ethics; 4.5 Business
Litigation.
• Annual Ethics Update: Back to Basics, The
ABC’s of Ethics. Valid through 5/9/2020.
Credits: 5.0 General and 5.0 Ethics
• MCBA Monthly Lunch Meeting – December
21, 2018. Valid through 6/21/2020. Topic:
Ethical Issues Related to Legal Advocacy.
Credits: 1.0 General CLE Credit and 1.0
Ethics CLE Credit.
• MCBA Monthly Lunch Meeting – February
15, 2019. Valid through 8/15/2020. Topic:
Diversity. Credits: 1.0 General and 1.0 Bias
Elimination CLE Credit.
• 2019 John Romano’s Workhorse Seminar.
Valid through 8/31/2020. Credits: 54.0
General; 7.0 Ethics; 3.0 Technology CLE
Credits. 50.0 Civil Trial Certification Credits
• MCBA Monthly Lunch Meeting – March 15,
2019. Valid through 9/15/2020. Topic:
State of the Florida Bar. Credits: 1.0 General
CLE Credit.

•

•

•

•

•

•

•

MCBA
Monthly
Lunch
Meeting – April 19, 2019.
Valid through 10/31/2020.
Topic:
Cyber Security
Trends of 2019 and How to
Protect Yourself. Credits:
1.0 General; 1.0 Technology
CLE Credits.
2019 Survey of Florida Law.
Valid through 11/30/2020.
Credits: 14.5 General / 4.0
Ethics, 1.0 Substance Abuse
/ 1.0 Technology; Maximum Certification
Credit: 5.0 Hours. 5.0 Business Litigation,
1.0 City, County and Local Government
Law, 4.0 Civil Trial, 1.0 Immigration and
Nationality Law, 1.0 Juvenile Law, 2.0 Labor
and Employment Law, 1.0 Marital and Family
Law, 1.0 Real Estate Law, 1.0 State/Federal
Government & Admin Pract. 1.0 Tax Law, 1.0
Wills, Trusts and Estates
Florida Law Update 2019; Valid through
12/31/2020.
Credits: 8.0 General,
Certification Hours: 2.0 Business Litigation,
1.0 Criminal Appellate, 1.0 Criminal Trial,
1.0 Elder Law, 1.0 Juvenile Law, 1.0 Labor &
Employment, 1.0 Marital & Family Law, 1.0
Real Estate, 1.0 Wills, Trusts & Estates.
MCBA Monthly Lunch Meeting - August 16,
2019. Valid through 2/28/2021. Topic: State
of the The Florida Bar. Credits: 1.0 General
CLE Credit and 1.0 Technology CLE Credit.
MCBA Monthly Lunch Meeting - September
20, 2019. Valid through 3/31/2021. Topic:
Election Legislative Updates and Martin
County Youth in Government Program. 1.0
General CLE Credit
MCBA Monthly Lunch Meeting – October
18, 2019. Valid through 4/30/2021. Topic:
Overview of the Public Defender and State
Attorney Offices, 1.0 General CLE Credit.
E-Notarization Statute.
Valid through
7/31/2021. 2.0 General CLE Credit

The law library is located near the reference desk
at the Blake library.
My email address is ebuetens@metrolink.net.
Co-Chair
Christine
Moreno’s
e-mail
is
moreno4law@gmail.com
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Real Estate and Commercial Litigation Update
Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

Glasser v. Hilton Grand
Vacations Company, LLC, Case
No. 18-14499 (11th Cir. 2020).
An “automatic telephone
dialing system” that does not
use random or sequentially
generated numbers or that
requires human intervention
does not violate 47 U.S.C. §
227(b)(1)(A) of the Telephone
Consumer Protection Act.
Jones v. U.S. Bank Trust, N.A., Case No. 2D182106 (Fla. 2d DCA 2020).
The court discusses the split in the districts over
whether “no standing” means no fees, and further
holds a mortgage is not a “stand-alone contract”
and is only a lien on real property.
Taneja v. Saraiya, Case No. 2D18-294 (Fla. 2d
DCA 2020).
A trial court, in its discretion, may allow or not
allow discovery of a Special Litigation Committee
appointed under Florida Statutes section
605.0804 of the Florida Limited Liability Act.
Yam Export & Import LLC v. Nicaragua Tobacco
Imports, Inc., Case No. 3D19-1083 (Fla. 3d DCA
2020).
The issue of whether a party has waived the right
to arbitrate because of failure to make payments
under the contract containing the arbitration
agreement is itself an arbitrable issue to be
determined by the arbitration panel.
Esslinger-Wooten-Maxwell, Inc. v. Lones
Family Limited Partnership, Case Nos. 3D1949, 3D19-135 (Fla. 3d DCA 2020).
A sale that occurred six years after the termination
of the contractual one year “protection period” of
a listing agreement is not subject to the equitable
procuring cause doctrine for awarding of a sales
commission.
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The Citizens’ Independent
Transportation Trust of MiamiDade County v. Schwiep, Case
No. 3D19-1769 (Fla. 3d DCA
2020).
An administrative petition
is not, for purposes of an
ordinance prohibiting members
of a commission filing lawsuits
against a county, a “lawsuit”
that requires removal from the
commission.
Frantz v. EM Paving Corp., Case No. 5D19-379
(Fla. 5th DCA 2020).
A party that has obtained both a construction
lien foreclosure judgment and a money judgment
cannot execute on its money judgment if it
proceeded forward to foreclosure sale and must
instead seek a deficiency judgment under the sale.
Darrisaw v. Pennsylvania Higher Education
Assistance Agency, Case No. 17-12113 (11th
Cir. 2020).
A guaranty agency for federal student loans is
collecting loans “incidental to a bona fide fiduciary
obligation” under 15 U.S.C. § 1692a(6)(F)(i) and
thus is not a debt collector under the Fair Debt
Collection Practices Act.
Griffin Lasalle Bank, N.A., Case No. SC18-1132
(Fla. 2020).
A circuit court has continuing jurisdiction to
consider a third-party purchaser’s motion to
recover the value of repairs and improvements
made to the property purchased at a foreclosure
sale that was later vacated.

Continued On Next Page . . .
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2-Bal Bay Properties, LLC v. Asset Management
Holdings, LLC, Case No. 2D18-2873 (Fla. 2d
DCA 2020).
A court may only award as damages for
improvement in an unjust enrichment case based
on the increase in value of the property, not the
cost of the improvements.
BMG Realty Group, LLC v. U.S. Bank National
Association, Case No. 2D18-5124 (Fla. 2d DCA
2020).
The statute of limitations to enforce a mortgage
does not begin to run upon the borrower’s
surrender of the property in bankruptcy court.
City of Miami Gardens v. U.S. Bank National
Association, Case No. 3D19-1263 (Fla. 3d DCA
2020).
Electronic copies, so long as they are certified,
meet the requirements of Florida Statute section
162.09(3) to establish a code enforcement lien.
Efron v. UBS Financial Services Incorporated
of Puerto Rico, Case No. 3D19-357 (Fla. 3d DCA
2020).
An arbitration panel’s refusal to grant
postponement of the final hearing (trial) upon
withdrawal of a party’s counsel deprives that
party of a fair hearing and requires vacation of
the arbitration award.
Townsend v. Box, Trustee, Case No. 4D18-3004
(Fla. 4th DCA 2020).
The lis pendens statute does not require a party
in possession to intervene in litigation regarding
the property.
Wells Fargo Bank, N.A. v. Bricourt, Case No.
4D19-325 (Fla. 4th DCA 2020).
A lender seeking to re-establish a lost promissory
note need not prove exactly when, how and by
whom a promissory note was lost.
Royal Palm Properties, LLC v. Pink Palm
Properties, LLC, Case No. 18-14092 (11th Cir.
2020).
A competing real estate company may have a
competitor’s service mark canceled but must first
prove the contested mark is not distinctive and is
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confusing similar to other registered marks.
Household Finance Corp III v. Williams, Case
No. 4D18-1570 (Fla. 4th DCA 2020).
A reformation action is outside a contract and
thus is not entitled to an award of fees under
Florida Statute section 57.105(7).
Kostoglou v. Fortuna, Case No. 4D19-168 (Fla.
4th DCA 2020).
A charging order under Florida Statute section
605.0503(1) entitles a creditor to payment of any
distributions made that would have otherwise
gone to the judgment debtor.
JF & LN, LLC v. Royal Oldsmobile-GMC Trucks
Company, Case No. 2D18-523 (Fla. 2d DCA
2020).
A tenant may not exercise an option to purchase
if it has failed to timely pay rent under a lease
agreement that allows tenant an option to
purchase only if tenant is not in default.
Residents For A Better Community v. WCI
Communities, Inc., Case No. 2D18-1917 (Fla.
2d DCA 2020).
A voluntary dismissal does not always make
the non-dismissing party a prevailing party
on the question of attorney’s fees; a court may
look behind a voluntary dismissal at the facts
of the litigation to determine if a party has truly
prevailed.
Clark v. City of Pembroke Pines, Case No. 4D183549 (Fla. 4th DCA 2020).
While a government limiting access to a roadway is
typically not considered an inverse condemnation,
such actions can constitute a compensable taking
if there is a physical taking of property through
imposition of barriers, the selling of a right-of-way
easement, and substantial loss of access resulting
in diminished use and benefit of the property and
municipal services.

==================================
===================================

If you wish to receive the expanded, weekly version
of this Report, sign up at:
https://www.mcglinchey.com/publicationsubscription
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The Florida Bar Updates / Board of Governors’ Report
GREG WEISS - 19TH CIRCUIT BOG REPRESENTATIVE

Keep updated on Florida Bar initiatives and Board of Governors information,
meeting minutes and reports by visiting the website regularly!
A direct link can be found at The Florida Bar’s
home page (www.floridabar.org) by clicking the
“About The Bar”

Online Resources Offered by The MCBA
Notice: Your clients and the public at large can now access online courses directly through the MCBA website.
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are
included online and programs can be started/stopped, picking up where you left off, as many times as
you like. Help the MCBA promote this community service while generating income to support local
initiatives!
Florida Online Traffic School Courses:
•
•
•
•

Basic Driver Improvement 4-hour course (Traffic Ticket - TCAC)
First-time Driver 4-hour course
Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
Florida Mature Driver Program 6-hour course

All traffic courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored
by the American Safety Council.
Parent Education and Family Stabilization Online Course:
This 4-hour course is required by Florida law for concerned parties seeking to obtain a final judgment of
dissolution of marriage in Florida when minor children are involved. The course is approved by the Department
of Children & Families and provided by a division of the University of Continuing Education.
The courses are provided via the American Safety Council which is the leading source for online driver
education, workplace safety training, continuing education, online business and security solutions, and more!
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Membership Has Many Benefits!

In addition to the ongoing benefits that come with your MCBA membership, the MCBA is excited to
continue the Member Benefits Program which allows for financial savings and/or member-only access.
As new offerings are added throughout the Bar year, we will let you know the details!
Email us at martincountybarassociation@msn.com if you have a suggestion for a local business
or service you would like us to consider. Visit our website at www.martincountybar.org to review
all the offerings, direct contact information and to take advantage of the ones currently participating
in the program.

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website www.sandrathurlow.com, Amazon and/or at a number of local businesses,
including the Barnes and Noble in Jensen Beach.

W. Jay Hunston, Jr.
Mediator/Arbitrator/
Special Master
Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualified Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Office
(772) 223-4092 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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Florida Free Legal Answers Program
Did you know that The Florida Bar provides free
virtual legal information through its cooperative
effort with the American Bar Association to lowincome Floridians via the Florida Free Legal
Answers program?

More than a third of the 2,200 questions since its
launch last year have related to family matters such
as divorce, child support, adoption and name change.
Another 16 percent were connected to housing or
landlord/tenant issues. Other legal issues include
domestic violence, bankruptcy, consumer issues,
education, employment, workers’ compensation,
wills and estate planning. Note that Florida Free
Legal Answers does not answer questions on
criminal law. Florida lawyers may enroll to join the
effort by visiting https://florida.freelegalanswers.
org, clicking on “Volunteer Attorney Registration”
and agreeing to the attorney agreement.

Members of the public can go to https://florida.
freelegalanswers.org to sign up and answer
a few questions to see if they qualify to use the
service (household income below 250 percent of
federal poverty guidelines; have less than $10,000
in total assets; be at least 18 years old; and not be
incarcerated). After registering, they may ask a
specific question about noncriminal legal issues.
The information users provide is confidential, and For more information, visit: https://florida.
the answers are not associated with the user’s name. freelegalanswers.org or contact Mark Hohmeister
Lawyers will see only the information associated (mhohmeister@floridabar.org or 850-561-5764).
with a user’s legal issue. Users will not know the
name of the lawyers who answer their questions
unless the lawyers choose to provide it, a user makes
a specific request for the name of the lawyer or it is
required by a court of law.

Your local IT experts

Managed Backups

Managed IT Services

Security Solutions

Hardware Management

772 285-9934
www.spiral.tech
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Links, Jobs and Legislation
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area information.

Emergency Hotline / Info: 772.742.9229

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.floridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
For more detailed information on specific legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.floridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances

All Martin County ordinances may be found on
the County website:
https://www.martin.fl.us.
Click on Departments, County Attorney, County
Code & Ordinances.
See ordinance list on right side of web page
(ex: Ordinances 800-849).
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City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City website:
www.cityofstuart.us.
Click on link at the bottom of the page.

Monday

May 2, 2020: MCBA Golf Tournament
May 9, 2020: MCBA Tennis Tournament
May 15, 2020: Annual Banquet

Tuesday

L

L
CE

ED

20

27

19

26

@ McCarthy Summers

N11:45 a.m
CA

JRC Speaker Series

13

12

EASTER

6

5

L

28

1:30 – 4 p.m.

AN
FRLS Courthouse Clinic
C
@ MC Courthouse

L
CE

ED

MCBA Officers’
Meeting (noon)

FAWL CLE
@ Mrachek Law
Noon

21

14

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.

7

See www.martincountybar.org for full 2019 - 20 calendar including
committee meetings, holidays & courthouse closings.
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30

FRLS Courthouse Clinic
@ MC Courthouse
1:30 – 4 p.m.
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FRLS Courthouse Clinic
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9

2
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C
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E

@ Kane Center
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MCBA Luncheon
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GOOD FRIDAY
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Martin County Bar Association
PO Box 2197
Stuart, FL 34995-2197

The MCBA’s CLE Luncheon Meeting Friday,
April 17 2020 has been cancelled.

