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THE ADVENTURE OF A LIFETIME - Part I 

We finally left Miami Cut in light east winds on May 
16, 1993.  Sailing vessel FULL MOON, a 37-foot Irwin 
Cutter with 40 HP Perkins, was cruise-ready after 
a year’s preparation to add solar panels, twin wind 
generators, water maker, canvas sun canopy, a year’s 
worth of canned goods, a brick-size Magellan GPS, a 
Ham/SSB radio to match those at home with parents, 
Brownie Third Lung, 12V to 110V Inverter, and 400 
amps of house batteries.  FULL MOON had three souls on board: 
Dennis Borders - the owner, mechanic, and captain; me - the electrician, 
navigator, and cook; and Apollo - the 130-pound Rottweiler and chief 
protector.  Though FULL MOON didn’t sail very fast, it was a wonder 
she could sail at all with all that stuff aboard. 
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The timing was right: Our parents were healthy 
and able to take care of themselves.  The kids 
were on their own or in graduate or law school 
with grandparent subsidies.  Our homes were 
finally sold after the real estate debacle due 
to the Savings and Loan bank failures.  IBM 
downsized and offered early-outs with two years' 
salary, health benefits, and continuing accrual of 
retirement benefits.  We sold all our other stuff. 
The kids got our cars. We were at last living our 
dream.

We made our first foreign port - West End, Grand Bahama Island - early the next day and gradually 
worked our way Southeast along the Bahamian islands of the Abacos, Spanish Wells, Eleuthra, 
Cat Island, the Exuma Islands, Long Island, Conception, spending days and weeks along the way 
at each interesting place, diving and fishing and touring each island.  We anchored out along the 
way and docked on land July 14th for the first time since leaving Key Biscayne at Stella Maris, 
Long Island.  

We lived off the fish, lobster and conch we caught and fresh vegetables bought at the islands.  
Each morning, I would order the fish I wanted speared for supper - grouper, snapper, trigger, 
hog - and Denny obliged the cook.  The size and amount of lobster, fish, and conch were both 
phenomenal at the sparsely populated Bahamian islands.  As we went further “down island” to 
those more populated, the size and amount of fish decreased proportionately.

Son Scott flew in on the dirt runway at Rum Cay in June to join 
us for a few weeks.  By the time we reached Rum, our canvas 
waterproofing had given out.  This was a major displeasure 
for some time due to frequent downpours in the cockpit while 
underway.  However, there were no flat surfaces large enough 
to lay the canvas to apply new waterproofing until we reached 
Rum, which had a large concrete ferry dock. Our next stop was 
uninhabited Plana Cay. Scott hand-fed enormous barracuda from 
the swim platform at Plana Cay that night.  Our dinghy - our only 
transportation between Full Moon and land to get Apollo ashore 
twice a day to potty  - got away overnight due to a loose tie-up.  
In the morning, Scott gingerly walked Full Moon through heavy 
corals to get close to shore for Apollo’s walk.  Later, we searched 
for the dinghy by following the prevailing current and wind.  We 
found it, merrily bobbing away, seven miles downwind. 

We continued on to Mayaguana, where a shark cornered Scott 
and I on a reef.  The shark eventually gave up and we moved

Continued From Previous Page . . .
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 on to the Turks and Caicos.  On the way to the Turks, the brass drive shaft pin gave way, in the 
middle of the night, of course, and master mechanic Denny managed to replace the pin in very 
uncomfortable seas.  Scott returned home from the Turks as we prepared for a hurricane.  The 
‘cane, luckily, died over the mountains of the Dominican Republic.  We left the Turks for Luperon, 
D.R., where Apollo had a run-in with some prize fighting cocks (he won).  Their owners were not 
happy with the losses, and they marched us down, dead cocks in hand, to the police station to 
pay for Apollo’s indiscretions.  We left the next day for Puerto Rico via the Mona Passage.  There, 
in the dead of night, bright lights suddenly shown in our cockpit 
and voices on the VHF demanded identification, just as a black 
inflatable with U.S. Coast Guard appeared alongside.  We gave 
our identification and continued on.  Throughout our travels we 
were frequently tracked by Coast Guard helicopters.  This made 
us feel incredibly safe knowing help was only a VHF call away.

Daughter Bernadette joined us for the sail along the southern 
coast of Puerto Rico to Vieques Island and on to St. Thomas.  
We arrived in St. Thomas, U.S. Virgin Islands, October 11, 1993.  
Bernadette went home and Denny and I stayed in St. Thomas for 
the winter - I worked there as a paralegal, Denny as a salesman 
at the cruise ship docks - awaiting spring cruising weather to 
continue “down island” to Venezuela.

Sincerely,

Barbara A. Kreitz Cook
President  

Sincerely,

May 17, 2019
2019 Annual Installation Banquet

“Florida State of Mind”

Mariner Sands Country Club

Details and Sponsorship Opportunities coming soon

Save the Date!Save the Date!

Continued From Previous Page . . .
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LIVE ORAL
ARGUMENTS

January 29, 2019
10:00 a.m.

Register for the event at:
www.surveymonkey.com/r/TCTRCK3

The Fourth District
Court of Appeal

Event will Include:

This event is presented by the IRSC Criminal Justice Club.

Live broadcasted arguments by 
attorneys before local judges 
in the Bailey Auditorium.

Q & A session with judges and 
attendees, following the arguments.

Treasure Coast Public Safety Training Complex
Bailey Auditorium
4600 Kirby Loop Road • Fort Pierce, FL 34981IRSC is an EA/EO educational institution.

Indian River State College
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The Martin County Bar Association’s 2018 Annual Fall Reception honoring 
new MCBA members and the Judiciary of the 19th Circuit was held on 
October 25, 2018 at Mariner Sands Country Club.  We sincerely thank all 
our sponsors whose generous contributions help to make it an exceptional 
event year after year.

We would also like to recognize the generosity of our speakers and 
presenters: Honorable William L. Roby, Honorable Lawrence Mirman, 
Barbara Kreitz Cook, Esq., Honorable Burton C. Conner, John M. Steward, 
Esq. Beth Alcalde, Esq. and Nikki T. Marshall, Esq. your contributions is 
genuinely appreciated as well.

The MCBA’s Judicial Relations Committee is just getting started.

The JRC continues to host the Judicial Speaker Series CLE Luncheon Meetings, from
12pm – 1pm at Gunster, Yoakley & Stewart, 800 SE Monterey Commons Blvd. Suite 200, 
Stuart, Florida 34996, Tel 772-288-1980.  Below is the schedule of confirmed speakers:

Lunch will be provided at each meeting.  Meetings are free for current MCBA members; $10 for 
all others. Non-members may bring cash or check payment with them to the meeting, provided 
they have timely sent in an RSVP. Please RSVP to mkostick@gunster.com. 

As space is limited, all RSVPs must be received at least 2 days before the meeting.

For more information at the JRC please contact 
Heather Bridwell at heather.bridwell@petersonbernard.com or 

Linda Weiksnar at llw@crarybuchanan.com

JANUARY 14, 2019  
FEBRUARY 11, 2019 
MARCH 11, 2019  
APRIL 8, 2019  
MAY 13, 2019 

Judge Charles Schwab 
Judge Mark Klingensmith
Judge Sherwood Bauer
Judge Burton Conner
Judge Alan Forst

Second Amended Administrative Order 2018-06 RE: 
JUDICIAL ASSIGNMENTS FOR 2019

Please visit the Nineteenth Judicial Circuit website administrative orders page at:  
http://circuit19.org/about-courts/administrative-orders for the 2019 Judicial Assignments.
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Please Join Us!

On Friday, January 18, 2019, the Executive Board of the MCBA 
invites its members, prospective members, and guests to join 
us for our monthly luncheon meeting at the Kane Center, 900 
SE  Salerno Road, Stuart, at 11:45 a.m.

This is the Committees’ annual meet-and-greet with the judges
of the 19th Judicial Circuit, as well as, hopefully, a few judges 
from the 4th DCA and the U.S. District Court for the Southern 
District of Florida.  The meet-and-greet with the judges consists 
of each judge rotating from table to table at ten-minute intervals 
to give each table of attorneys an opportunity to meet with all 
the attending judges and ask questions in an informal setting.  
  
Chief Judge Elizabeth A. Metzger of the 19th Judicial Circuit 
Court of Florida will kick off the program with her annual 
State of the Circuit Address.  This Address provides invaluable 
information on the Circuit’s year-to-year changes, goals, and 
updates for all attorneys who practice in the 19th Circuit.   

Chief Judge Metzger received her J.D. from Nova Southeastern University, Shepard Broad Law 
Center, in 1990.  She was a partner of the law firm Peterson Bernard prior to her judicial appointment 
in 2006 by Governor Jeb Bush. She was re-elected in 2008.  In 2014, as an unopposed candidate, 
she was automatically re-elected without appearing on the ballot.  Her current six-year term expires 
on January 4, 2021.  In addition to her assignment as Chief Judge, she currently handles Martin 
County Mental Health Court, all Probate and Guardianship Cases, and assists with Martin County 
Felony, Family, Civil and Juvenile Divisions cases. 

This month’s luncheon is from Noon to 1:45 p.m. and is approved for two general CLE credits.

We thank our CLE sponsor:  

We look forward to an insightful and engaging program with another great turnout.  The lunch is free 
to MCBA members and judges.  Guests are welcome to attend and pay the $30 guest fee at the 
door.* RSVP is required on or before 5:00 p.m. Friday, January 11, 2018, by calling 772-220-
8018 or emailing martincountybarassociation@msn.com.  

*Guests who RSVP but do not attend will be required to pay the $30 lunch fee. 

MCBA CLE L  M
MCBA’  J  R   P  C ’ 

J  M  - J  18, 2019
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Florida Mortgage Foreclosure Case Law Update

Hayes v. Reverse Mortgage Solutions, Inc., 2018 WL 6071448 (Fla. 3d DCA Nov. 21, 2018) 
– A reverse mortgage statute of limitations case.  Unless the mortgage is 
reduced to judgment, the foreclosure statute of limitations does not expire until 
fi ve years after loan maturity.  This remains true even if the sole borrower is 
deceased (an optional default event under a reverse mortgage) and the loan is 
accelerated and then deaccelerated through a foreclosure fi ling and dismissal.

Bluewater, Inc. v. Center Street Lending Fund IV SPE, LLC, 2018 WL 
6131900 (Fla. 4th DCA Nov. 21, 2018) – A rent sequestration case.  A defendant's 
affi  rmative defenses and counterclaims do not prevent rent sequestration (i.e., 
requiring rent deposits into the court registry while the foreclosure is pending) 
pursuant to section 697.07(4), Florida Statutes.   

Sorenson v. Bank of New York Mellon, 2018 WL 6005236 (Fla. 2d DCA Nov. 16, 2018) – A 
pleading amendment case.  The trial court erred in denying a defendant's motion for leave to 
amend his answer and affi  rmative defenses and add a counterclaim solely because the case 
had been pending for several years.  There was no indication the plaintiff  would have been 
prejudiced, the defendant was abusing the amendment privilege, or the amendment was futile.

Nationstar Mortgage LLC v. Cullin, 2018 WL 5984111 (Fla. 4th DCA Nov. 14, 2018) – A 
fi nal judgment suffi  ciency case.  The appellate court was unable to meaningfully review a fi nal 
judgment in favor of the defendant because the judgment lacked any fi ndings of fact, conclusions 
of law, or other indication for the basis of the trial court's decision.  The appropriate remedy was 
to remand the case to the trial court to enter an amended fi nal judgment.

U.S. Bank, N.A. v. Raheb, 2018 WL 5930419 (Fla. 3d DCA Nov. 14, 2018) – A statute of 
limitations case.  The trial court erred in dismissing a foreclosure complaint where the complaint 
pled defaults within the fi ve-year statute of limitations period preceding case commencement.  

Wells Fargo Bank, N.A. v. Moccia, 2018 WL 5822167 (Fla. 4th DCA Nov. 7, 2018) – An 
attorney's fees case.  The trial court erred in awarding attorney's fees to defendants under the 
mortgage pursuant to section 57.105(7), Florida Statutes, where: (a) the defendants established 
the foreclosure plaintiff  was not entitled to enforce the mortgage based on a prior settlement 
agreement permitting a deed-in-lieu of foreclosure; (b) the settlement agreement eff ectively 
extinguished the mortgage; and (c) the foreclosure plaintiff  prevailed in enforcing the settlement 
agreement.   

F  C
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OCCASIONALLY THE FEDERAL JUDGES GET IT WRONG

I recently had a case involving an injured maritime worker whereby a federal judge 
denied a warrant for an arrest in rem stating the value of the injury was too small 
compared to the value of the motor yacht. Although an incorrect ruling by the court, 
the client determined he did not want to appeal and the case was subsequently 
refi led in circuit court.

A Miami fi rm encountered the same issue, although diff erent judge, and prevailed 
on appeal: John Minott v. M/Y Brunello, 891 F.3d 1277 (11th Cir. 2018)

Minott worked for a fi rm which provided maintenance and repair services to 
vessels. As he was walking up the gangway, the Brunello was moved suddenly 
and unexpectedly, causing Minott to fall overboard. Minott sustained severe injuries 
as a result.

Minott fi led his complaint in the Southern District “In Admiralty” against the vessel to enforce a 
maritime lien for damages arising from his injury. Minott moved to direct the court to issue a warrant 
in rem for the arrest of the Brunello, arguing he was entitled to a maritime lien, and therefore an 
arrest of the vessel.

The district court denied Minott’s motion on the basis that a maritime tort could not justify a maritime 
lien and even implied they did not have admiralty jurisdiction as Minott’s activities were deemed 
to have minimal potential to disrupt maritime commerce and were not signifi cantly tied to maritime 
activity. An appeal was made to the 11th Circuit Court of Appeals.

The 11th Circuit held the district court’s failure to arrest a vessel prejudices the substantive rights of 
the parties given the fundamentally “mobile” nature of a maritime vessel.

The Appeals Court fi rst determined the incident gave rise to a maritime tort because it occurred on 
navigable water (maritime law encompasses the gangway of a vessel). Further, Minott fell overboard 
from the gangway, into “navigable waters.”

A tort is suffi  ciently connected maritime activity if the plaintiff  can show: the incident is potentially 
disruptive to maritime commerce, and their activities had a substantial relationship to traditional 
maritime activity.

The Appeals Court held that the district court incorrectly ruled that only the provision of maritime 
necessaries could give rise to a maritime lien. Claims for maritime torts — including those that involve 
personal injury — entitle the victim to a maritime lien and in rem proceedings to enforce the lien.

The Court further held that when an in rem action exists, then the court is required by law to issue 
a warrant for the arrest of the vessel to ensure that it does not leave the jurisdiction and thereby 
frustrate the ability of the plaintiff  to secure their substantive rights.

(This synopsis is from an article by the fi rm of Lipcon, Margulies, Alsina & Winkleman, P.A., who 
represented Plaintiff  John Minott.)

Respectfully submitted,
Jody Foster, BCS

A  C
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J  S

D   W

772-266-5555
jsobel@dwinjurylaw.com

Offi  ces in Stuart and West Palm Beach

B  C  
C  T  L

Personal Injury
Trial Attorney

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450 
C ffi ( G )Provide MCBA’s Affi  nity code (AG345)  

FLORIDA BAR SEEKS APPLICATIONS FOR 
JUDICIAL NOMINATING COMMISSIONS

There is one lawyer vacancy on each of Florida’s 26 Judicial Nominating Commissions, 
and The Florida Bar has the opportunity to nominate three lawyers for each commission to 
the governor for his appointment. Each appointee will serve a four-year term, commencing 
July 1, 2019.

Applicants must be members of The Florida Bar engaged in the practice of law and a resident 
of the territorial jurisdiction served by the commission to which the member is applying. 
Commissioners are not eligible for state judicial offi  ce for vacancies fi lled by the JNC on 
which they sit for two years following completion of their term. 

Persons interested in applying for these vacancies may download the Judicial Nominating 
Commission Application for Appointment from the Bar’s website, www.fl oridabar.org, or call 
Bar headquarters at 850-561-5667 to obtain the application form. Completed applications 
must be received by the Executive Director, The Florida Bar, 651 E. Jeff erson St., Tallahassee, 
FL 32399-2300 or submitted via email to specialapptapp@fl oridabar.org no later than 
5:30 p.m. on Monday, Jan. 14, 2019. Resumes will not be accepted in lieu of the required 
application. The Board of Governors will review all applications and may request telephone 
or personal interviews.
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Happy New Year from the Small Firm and Solo Committee!

Mark your Calendar

Our next dinner meeting will take place on 
January 16, 2019  at 

Mrachek Law, Stuart offi  ce beginning at 5:30 p.m.  

Our speaker will be Michael Spotts, Esq. of Spotts 
Law Offi  ces.  Mr. Spotts plans to discuss Advice and 
Consent and the Senate Vetting of Supreme Court 

Nominees.  We are grateful to Mr. Spotts who has so 
generously off ered to sponsor our dinner.  

Please RSVP to Plewis@mracheck-law.com no later than 
January 10, 2018.  

S   S  P  C

P  C

Let’s make that fi rst New Year’s Resolution to protect your
 fi rm’s bank account from cyber attacks!

JOIN US FOR LUNCH

Tuesday, January 22nd at noon
Berry Fresh, Stuart (Lunch is on your own).

Sarah Baker, Business Services Representative of 
First Citizens Bank will teach us how to protect our bank 

accounts. She will tell us about payment fraud and how to 
prevent it in your bank accounts.   

Are there any specifi c issues that you would like to hear about 
to protect your fi rm?  

Please let me know at Kathy@KMcHaleLaw.com
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HAPPY NEW YEAR!

Time to get started on your fi tness resolutions for 2019!  Only 
three months left until the third annual "Race to the Courthouse" 
5k on March 30, 2019.  

This is a fun and family friendly event that benefi ts the Legal Aid 
Society of Martin County and MCBA Scholarships.  Runners 
and walkers of all ages will enjoy the beautiful course winding 
through downtown Stuart.    We had almost 200 entrants last 
year; let’s make it 400!  

So, lace up your sneakers, and please join us for another great race..

We are looking for sponsors and committee members.  Contact 
Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers at 
indiantownlaw@aol.com for more information.

5K R    C

MARCH 30. 2019

Williams, Leininger & Cosby, P.A. is pleased to announce that a  orney 
Chioma Deere has been promoted to the role of eDiscovery Counsel. With 
her knowledge of electronic discovery, Chioma will focus on serving our 
clients with her legal skills in electronically stored informa  on (ESI) project 
management and using strategies for seeking, collec  ng, protec  ng, and 
effi  ciently producing data. Chioma is also available to co-counsel and consult 
on any case or pre-suit dispute related to ESI and eDiscovery. 
Contact Chioma Deere: cdeere@wlclaw.com.

Palm Beach - Treasure Coast - Space Coast
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Implicit Bias

A few months ago a colleague asked me whether I was familiar with Harvard’s study
on Implicit Bias- I was not.  She thought that I should take a look at it. I did not for 
some time, until a few days ago when I took the test.  The results surprised me a bit
(assuming Harvard’s study was valid).  I did not think of myself as having any type
of particular bias, at least not moderately.  But the test indicated otherwise.

For those unfamiliar with the Harvard project, Project Implicit is a nonprofi t of 
Harvard University.  It was founded in 1998 by three scientists – Tony Greenwald
(University of Washington), Mahzarin Banaji (Harvard University), and Brian Nosek
(University of Virginia) to investigate what is termed “implicit social cognition” which

are “thoughts and feelings that are largely outside of conscious awareness and control” and educate
the public about hidden biases.  

“Implicit bias” is defi ned in the Stanford Encyclopedia as “a term of art referring to relatively unconscious 
and relatively automatic features of prejudiced judgment and social behavior.”

The National Institute of Heath sees Implicit bias as “a form of bias that occurs automatically and
unintentionally, that nevertheless aff ects judgments, decisions, and behaviors.”  The NIH has recognized
implicit bias as a barrier to recruiting and retaining a diverse scientifi c workforce.

Does implicit bias help explain why in our criminal justice system we see sentencing disparities which
would appear to be based on race?  Recognizing that there is a possibility of unconscious bias creeping
in our decision making may open the door for greater awareness and perhaps more proportionate
outcomes.

Take the Test
If you wish to take the test, you can do so at: https://implicit.harvard.edu/implicit/takeatest.html

D  C

Y  L  D  
YLD would like to thank everyone who
attended the "Jolly Good Time" holiday 

party at Talk House.

We are so grateful for our Sponsor 
One Love Group with Keller Williams

Treasure Coast Realty! 

Stay tuned for our next event!
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• IOTA and Escrow Accounts

• Business Checking or Analysis Business Checking Accounts

• First Order of 3 on-a-page business checks at no charge

• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent

• Remote Deposit Capture

• Operating Lines of Credit*

• Term Loans for Purchases of Commercial Real Estate*

• 401K Advisory Services

As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida

based community banks that specialize in building relationships with business owners and

professionals. With a full range of commercial banking products and a team of experienced local

bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice: For You and Your Employees:

• Personal Accounts for Yourself and
Your Employees

• Free Initial Order of Personal Checks

• Free Internet, Bill Pay and Mobile Banking

• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services

Introducing Legal Edge...

A unique group of

banking services

created especially for

Legal Practices.

“

”
“Legal Edge” Banking Service

C e n t e r S t a t e B a n k . c o m   
Dec. 2017

*Subject to credit approval
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S  C
Mark Your Calendars!

There are some fun events coming up in 2018 – 2019 and we 
hope you will join us.  

Softball Challenge:  February 23, 2019 at Sandhill Crane Park, 
Port St. Lucie.  We are again playing members of the St. Lucie 
County Bar Association and Indian River County Bar Association 
and looking forward to a fun time.  If you are interested in being 
a part of the co-ed team, please contact Bryan McLaughlin or 
Ray Robison.

Annual Camping & SUP/Kayak Trip:  Friday – Sunday, March 1 – 3, 2019 at Sebastian Inlet State 
Marina & Park.  This event is a perennial favorite and fills up quickly.  Spots are limited so sign up 
and send your payment in ASAP.  Thank you to Akerman for sponsoring the dinner and Wright, 
Ponsoldt and Lozeau for sponsoring the breakfast, which will be cooked by Judge William Roby!  
See page 25 for details.

5K Family Run/Walk:  Saturday, March 30, 2019:  Get those running shoes on and bring the 
family for the Race to the Courthouse.  A great way to start the day!  If you would like to sponsor 
this event or participate on the committee, contact Gene Zweben at gene@zwebenlawgroup.
com or Sarah Vickers at indiantownlaw@aol.com.

Law Day Fair at the Kane Center:  Wednesday, May 1, 2019 – Look for more details on how you 
can support this great event in future issues of The SideBar.

Annual Tennis Tournament:  Saturday, May 4, 2019 at Mariner Sands Country Club.  Details 
coming soon!

Annual Installation Banquet:  Friday, May 17, 2019 at Mariner Sands Country Club.  Save-the-
Date!  Details coming soon in upcoming issues of The SideBar.

Visit our website at www.martincountybar.com for individual committee meetings and programs 
in addition to the ones listed above.  As a reminder, the monthly CLE luncheon meetings are the 
third Friday of the month August through April and the second Friday in May.  Upcoming speakers 
include Chief Judge Metzger, Michelle Suskauer and Justice LaBarga.  You can view our speakers 
and menus at our Website under the Events section.

If you are interested in helping with our Social Committee or have any suggestions or ideas for 
events, feel free to contact us at Jeffrey@vassallobolitta.com or wayne@richterlawpa.com.
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Visit the MCBA website at 
www.martincountybar.com

for upcoming events, committee 
meetings, and more!

Family and Circuit Civil 
Mediator 

F. Shields McManus 
See calendar online at: 
www.fshieldslaw.com 

then call 772-285-2774 or 
email mediator@fshieldslaw.com

Creative Writing Contest

The Immigration Committee is seeking 5th grade students, teachers and classes to 
participate in the 2019 Celebrate America Creative Writing Contest.  

Deadline for entries is January 31, 2019.

Please contact Angelina Castro at ACastro@ACLawSolutions.com
for details and information.

Happy New Year!

We hope you all had a festive and happy Holiday.

The Trial Law Committee is excited to start 2019 with a bang.  We
are pleased to have Corey Saban providing a CLE presentation
on January 10, 2019.  Mr. Saban is Co-Founder of TheLaw.TV
and an EMMY-nominated and AP award-winning TV journalist
with over 15 years of experience on scene and on camera.
He helped to build the company as a platform to help

lawyers communicate their stories to prospective clients and build a powerful online presence.
http://www.thelaw.tv

The lunch meeting will be on Thursday, January 10, 2019 at noon at the Gunster Law Firm in Stuart.
Lunch will be provided, as always, and RSVP is required. We ask that you RSVP by Tuesday, 
January 8, 2019.

The upcoming luncheon dates for this year are:

See you all (or some) on the 10th,  Adam & Todd

April 11, 2019
May 9, 2019

February 14, 2019
March 14, 2019
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 Becoming American

The journey to citizenship varies widely for most of us in
this country.  For some, like me, it was less than a fi ve
-minute process and oath on the other side of someone’s 
desk at a military base in Illinois.  For others like my client, 
the journey was long, costly, arbitrary and always agonizing 
for her family.  

In the fall of 2001, she came to me as a pregnant teen and 
begged for me to take her case.  Arriving in Florida as a 
child, she traveled on a school fi eld trip to Disney World.  
She never thought that her grandmother would steal her away from the
group at the airport.  After realizing she would be living with her grandmother 
permanently in Ft. Pierce, she was relieved that she would never have to go 
back to her abusive stepfather and absent mother.  When her grandmother 
died, a family friend began to care for her and soon she fell in love with her 
caretaker’s grandson.  By her senior year, she was pregnant with their fi rst
child.  She continued her studies and graduated at the top of her class at
Ft. Pierce Central.  Prior to graduation, she was off ered several college
scholarships and dreamed of becoming a doctor.  It was only then that she
realized that she was not an American citizen and that she had no proof of 

legal status.  The scholarships were rescinded and her aspirations morphed into a long struggle
to become a citizen.

In 2002, she married her high-school sweetheart and began
to build a life with him.  The young couple thought the path
to citizenship would be easy and expeditious.  They had no
idea that they were entering an immigration process that 
would try to tear them apart.  Without proof of her lawful 
entry into the U.S. as a child, she was denied residency
and referred to the immigration court for deportation 
proceedings.  As the case inched slowly through the removal
process, she gave birth to three more children.  The family
petition her husband had fi led for her brought her no closer 
to her hopes of fi nding permanency in the only country she 
had ever truly known.  She pleaded with the immigration
judge to grant her residency under a 10-year program,
and when the fi nal trial date came, educators, religious
leaders, social workers, business people, law enforcement
offi  cers, and military servicemen from all corners of the globe packed the courtroom to shower 
this extraordinary woman and her family with support.  They came to tell of her good deeds

Continued On Next Page . . .
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in the community, how she could bring
people together, how she could care for 
and love not just her children but everyone
around her, and how she could brighten
any space with her smile, even when there
was barely enough food to fi ll her children’s
bellies.  

The government attorney towered over her 
at 6’2”.  He was a former Navy offi  cer who
was notorious for his aggressive tactics in
the courtroom.  It was three hours into the
trial before this DHS counsel abruptly ended his interrogation.  The packed courtroom, still
teary from hearing of her tortured past, gasped after the government attorney stood, paused, 
and advised the court that he would withdraw any further objections to granting this woman
permanent status to remain in the country.  Nearly everyone in the courtroom roared with 
excitement, and the children leapt over the barrier rushing to the DHS attorney and hugging
him at his knees.  They thanked him endlessly for letting them keep their mother.  Before exiting
the courtroom, she went to thank the judge who told her, “Now that you have been given life
here, be sure to make it count.”

In the years since this court hearing, she has never forgotten the judge’s words.  She has availed
of several scholarships, fi nished degrees, attained licensure and certifi cations, and secured
a position as a registered nurse in the trauma unit.  Now she is working toward becoming a
certifi ed registered nurse anesthetist.  Her children are the best behaved and most respectful
children I have ever seen, and they are all kind and exceptional students.  Her eldest daughter 
became a star gymnast, and all four children enthusiastically share dreams of their own: to be
an artist, a dancer, a mathematician, a teacher, a scientist.   

It has been a 17-year journey with this client.  One that ended this fall in ceremony and in the
pride and glory of the red, white and blue.  For this family, becoming American never meant so
much – together they always prayed for the day she would become a citizen because it also
meant she could no longer be taken from them.  In this new year, we will keep their dedication,
joy, love and hope alive in all the families that follow.  May they always be safe, may they
always be one, and may they always fi nd justice.

Additional Reminders:
• Last call for 5th Graders to submit their stories, poems and essays for the Celebrate American

Contest.  The deadline is Thursday, 01/31/2019.  Contact: ACastro@ACLawSolutions.com
• Requesting donations (gift cards, artwork, baskets, services, vacation packages, anything) 

for the February Silent Auction and Raffl  e fundraiser for the American Immigration Council.
• The 40th Annual South Florida Immigration Law Update at Parrot Jungle, Miami will take 

place February 28 through March 1, 2019. 

Continued From Previous Page . . .
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Our employees love where they work! That’s why we
were awarded the #1 Overall Top Workplace by the
Sun-Sentinel in 2018 for the Small Employer Category. 

In addition to your guaranteed 25% Referral Fee, 
this is just one more of the many reasons that your 
personal injury referrals are safe in our hands.

Read about our distinguished award by going to:
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018
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Retirement Funds “Safe” in Bankruptcy?
NOT SO FAST!

Everyone “knows” 401K funds, IRA’s and other Retirement funds are exempt 
in bankruptcy, “. . . to the extent that those funds are in a fund or account that 
is exempt from taxation under section 401,403,408,414,457 or 501(a) of the 
Internal Revenue Code of 1986.      11 U.S.C. §522(d)(12)(2018)”  … until now!

Recently, the Bankruptcy Appellate Panel for the Eighth Circuit ruled that merely 
having a divorce decree that awards half of an ex-spouse’s retirement funds to 
the parting spouse did not qualify as exempt under 11 U.S.C. USC § 522 (b)
(3)(C), absent a properly drafted and executed QDRO.  (*1)

The Eighth Circuit decision relied on an earlier U. S. Supreme Court decision (*2) stating that 
inherited I.R.A.’s do not meet the criteria under 11 USC 522 (b)(3)(C) and are therefore non-
exempt.  

While the decision is currently an Eighth Circuit decision, it’s a sure bet the same result will soon 
come to The Southern District of Florida.  A word to the wise suggests that divorce attorneys 
should get familiar with this situation and make sure adequate QDROS accompany all divorce 
settlements going forward.

The “CLARK” decision was based upon the lack of defi nition in the Bankruptcy Code of the term 
“retirement funds” wherein the Court resorted to “ordinary meaning” in the following manner:

 “. . . fund[s] is sum[s] of money . . . set aside for a specifi c purpose.”
And;

“. . . retirement means. . . “[w]ithdrawal from one’s occupation, business, or offi  ce.”

The “LERBAKKEN” Court said that both conditions must be met and neither occurred, since 
absent the QDRO the Debtor had unlimited and unrestricted access to the funds, thereby 
rendering them available to the bankruptcy estate. An interpretation that might fi nd its own way 
to yet another Supreme Court decision. In the meantime, better hone up on QDROs!

(*1) United States Bankruptcy Appellate Case No. 18-6018 October 16, 2018 (In Re. Brian A. 
Lerbakken v. Sieloff  and Associates,P.A. (Appeal from United States Bankruptcy Court For the 
District of Minnesota – Duluth)

(*2) [(Clark v. Rameker) 134 S. CT 2242 (2014)].

NEED MORE INFORMATION? Contact Jon L. Martin, (772) 419-0057 jlm@jonlmartinlaw.com
or Nicholas Bangos nick@nbbpa.com, Co-Chairs Martin County Bar Bankruptcy Committee.

B  C
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Harvey v. GEICO…the new bad faith?

On September 20, 2018, the Florida Supreme Court issued 
its decision in Harvey v. GEICO, 2018 WL 4496566 (Fla. 
Sept. 20, 2018), a case interpreting the application of the law 
of bad faith. It is a case critical to trial and appellate counsel 
whose practice involves bad faith law. 

This case arises out of a 2006 accident between James M. 
Harvey and motorcyclist, James Potts, resulting in the death 
of Mr. Potts. Mr. Harvey had $100,000 in BI coverage under 

a GEICO policy.  The motorcyclist’s estate brought a wrongful death action 
against Mr. Harvey, and a jury awarded $8 million to the estate. Mr. Harvey brought a bad faith 
suit against GEICO and won. GEICO appealed. 

On appeal, the Fourth DCA held that the evidence was insuffi  cient as a matter of law to show 
that GEICO acted in bad faith. Mr. Harvey sought review from the Florida Supreme Court.

The facts of the case demonstrated that:
- Two days after the accident, GEICO determined Harvey was liable. 
- Three days after the accident, GEICO sent a letter to Harvey explaining that the claim could 

exceed his policy limits.
- Six days after the accident, the attorney for the estate called GEICO requesting a statement 

from Harvey in order to determine his assets, additional insurance, and course and scope 
of employment. GEICO did not immediately communicate the request to Harvey, and 
according to the Estate’s counsel, denied the request. 

- Nine days after accident, GEICO tendered its policy limits. 
- The Estate’s attorney sent a letter to GEICO acknowledging receipt of the check and 

GEICO’s refusal to make Harvey available for a statement. 
- GEICO faxed that letter to Harvey, who learned for the fi rst time of the request for the 

statement. 
- Harvey told the adjuster that he was going to meet with his attorney to provide the requested 

information. The adjuster never relayed this information to the Estate’s attorney.
- A month later the Estate’s attorney returned GEICO’s check and fi led suit for wrongful death 

against Harvey. 

The Florida Supreme Court held that the Fourth DCA erred in holding the evidence was 
insuffi  cient to show the insurer acted in bad faith. The Court noted that “the critical inquiry in a 
bad faith is whether the insurer diligently, and with the same haste and precision as if it were 
in the insured's shoes, worked on the insured's behalf to avoid an excess judgment.” 

Appellate Practice Committee



T  S  B  - J  2019

  21

November CLE Luncheon
Thank you to our November CLE Luncheon Speaker, Anthony Pullano of Fairfield Investigations
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

====================================
Please send us your news of new hires, promotions, awards, engagements, marriages, 

child births, new addresses and the like for future issues of the SideBar

Congratulations to Willie E. Gary, Esq.  Mr. Gary will receive the American Bar 
Association’s Spirit of Excellence Award at the ABA Mid-Year Conference on 
January 26, 2019 in Las Vegas.  The distinquished Spirit of Excellence Award 
celebrates the accomplishments of lawyers who have worked to promote a more 
diverse and inclusive legal profession.

Kudos to the Zweben Law Group.  For the 5th consecutive year, they partnered 
with the United Way of Martin County on the Zweben Law Group Bike Drive.  
The goal this year was to raise enough money for 300 bikes and helmets to be 
given to children in need through the White Dove Holiday Project.  In the end, 
they raised nearly $20,000, enough for 330 bikes and helmets. Congratulations 
and well done!

Congratulations to associate member James Campo on his re-election to the 
Sewall’s Point Town Commission.  This will be his second term.
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ABOUT JUSTICE TEACHING...

FFoorrrrrrrrrrrrr iiiiiinnnnnnnnnnnnnnffooooooooooorrrrrrrrrrrrrrmmmmation abouut Justice Teaaching, pleaase contact 

JJuuddggee RRoobbyy  at: 7772-288-5560,
rroobbyyyyyyyyww@@cciirrccuitt19.org 

oooooooooooooooooooooooorrrrrrrrrrr vvvvvvvvvvvvvvvvvvvvviiiiiiiiiiiiissssssssssssssssssitttttttttttttttttttttttttt  tttttttttttttttttttttthhhhhhhhhhhhhhhhhhhhhhhhhhheeeeeeeeeeeeeeeeeeeeeeeee wwwwwwwwweeeeeeeeeebbbbbbbbbbbsssssssssssssssiiiiiiiiitttttttteeeeeeeeeeeee at: 
hhhhhhtttttttppppp:::////////wwwwwwwwwwwwwwwwwwwwww.......jjjjjjjjuuuuuuuuuussssssssttttttttttiiiiccccceeeeettteeeaaaaaaaaaaaacccccchhhhhhhiiiiinnnnnngggggg....oooooorrrrrrgggggggg....

WWWWWWWWe loooooooooookkkkkk ffffffffoooooooooorrrrrrrrrrrwwwwwwwwwwwwwwaaaaaarrrrdddddddd tttttttoooooooo wwwwwwooooorrrrrkkinnnnnggggg///ttttteeeeaaaaacchhiinnnngggg wwwwiiiittttthhhhhh yyoouuuu!!!

Petition for Reinstatement by Brian John Murtha/Florida Supreme Court Case No. 
SC18-1737 The Florida Bar File No. 2019-30,273 (18C) CRE 

"Pursuant to R. Regulation Fla. Bar 3-7.10, Brian John Murtha has petitioned the Supreme 
Court of Florida for reinstatement to The Florida Bar. If anyone has any knowledge 
regarding Mr. Murtha's fitness or qualifications to resume the practice of law, contact 
Patricia Ann Toro Savitz, Bar Counsel, via electronic mail at psavitz@floridabar.org or
orlandooffice@floridabar.org within 30 days of this date." (November 30th, 2018).

Can you help?
Trying to locate an original will, believed to have been executed in Martin County for 

Christa Gschossmann.  

Ms. Gschossmann had no children, her spouse, Dennis E. Sparks, predeceased her in 
2017.  An original will for Dennis Sparks was executed in Martin County on May 9, 2000.  

The witnesses were Richard G. Hyland and Kevin J. Carr.  
The notary was Kristina M. Schroeder.

If you have any information or questions, please contact:
The Law Office of Joseph P. Dudley

403 Downing Street
New Smyrna Beach, FL 32168

386-428-2434
joedudley@joedudley.com or trowe@joedudley.com
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Jeanmarie Whalen Lectures on Women Trial Lawyer Leaders Panel

PALM BEACH GARDENS, Fla. (November 15, 2018) - Jeanmarie Whalen, a 
shareholder at Domnick Cunningham & Whalen, was a panelist on the Palm Beach 
County Bar Association Sidebar featuring Women Trial Lawyers. The panel, hosted 
in the Palm Beach County courtroom of the Honorable Meenu Sasser, featured 
Florida’s top female litigators. The panelists discussed key themes for young trial 
lawyers to excel in the courtroom including trial techniques and litigation strategies.

Ms. Whalen has an extensive record of leadership including service as President 
of FAWL, two-term President of the Palm Beach County Chapter of FAWL and 

co-founder of the Florida Justice Association Women’s Caucus.  She currently serves as Chair-
Elect of the American Association for Justice Trucking Litigation Group and will become the second 
woman in the history of the organization to lead this prestigious group of attorneys who handle 
complex and catastrophic cases arising from trucking accidents. 

She is also the 2017 recipient of the Justice Barbara Pariente Award, presented to an individual 
who has demonstrated a commitment to promoting women in the legal community through their 
eff orts, innovation and leadership. Additionally, in 2017 and 2018, she was nominated for the 
Women in Leadership Award in the Private Sector category by the Executive Women of the Palm 
Beaches.  The annual awards ceremony honors women who demonstrate excellence in their 
chosen professions or who have made a signifi cant diff erence in Palm Beach County through 
their volunteer work.

Mentors Wanted!

The Florida Bar YLD Law Student Division Mentoring Program is seeking mentors. This program 
is focused on having competent, ethical legal professionals impart their wisdom upon law students 
and to help positively shape and impact our profession’s future. By spending just an hour or two 
a month interacting with a law student who shares similar interests and/or areas of practice, a 
mentor can provide the extra support, encouragement and inspiration for a student to become a 
great attorney at the outset of the student’s legal career. 

Mentoring matters, so join the movement today by signing up at https://students.fl ayld.org/
mentoring-program/ to receive your mentee pairing and/or for more information! If you have any 
questions about the program, please reach out to: yldlsdmentoring@gmail.com.

T  F  B  YLD S  D  M  P
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COST: MCBA MEMBERS & their guests: $70/2 persons
MAXIMUM ATTENDEES: 50 FIRST-COME, FIRST-SERVED by postmark on checks received

WHERE: Sebastian Inlet State Marina & Park @ Campbell Cove ½ mile north of the Inlet

INCLUDES:  
*Entrance fee to main Park at the Inlet and Camp Inlet Marina & Park 
*Camping for Friday & Saturday, Park closed nightly exclusively for MCBA campers
*Guided Canoe & Kayak 2 Hour Eco Tour @ 10 am, 1 pm, & 3 pm Saturday (group of 20)
*Saturday Chicken & Pulled Pork Dinner, garlic bread, salads & tea/lemonade, sponsored by:
 

*Sunday Breakfast cooked by our very own Circuit Judge William Roby & his helpers, sponsored by:

AREA/PARK ATTRACTIONS:
*Inlet Lagoon for protected swimming ½ mile south
*Inlet Grill and Gift Shop for casual dining on your own ½ mile south
*Small marina at the Park... make your own reservations & come by boat! 321-724-5424
*Inshore & Off shore Fishing Charters - Boat & Paddle Board Rentals - Call for prices
*Publix 14 miles north
*McLarty Treasure Museum at the south boundary of the park, 
 Open 10:00 a.m.-4:00 p.m. daily. Call 772-589-2147 for inquires
*Sebastian Fishing Museum Open 10:00 a.m.-4:00 p.m. daily at the south side of inlet
*Surfi ng, Swimming, Snorkeling, Beachcombing at the Inlet and across the street
*Hammock Nature Trail

BRING YOUR OWN:  Firewood, Camp Gear, Friday Dinner, Saturday Breakfast & Lunch

RESERVATIONS: Send your check with attendee list made payable to MCBA with “Camp Canoe” in the memo 
area to: Martin County Bar Association, PO Box 2197, Stuart, FL. 34995

For more information email Committee Chair Marc Teplitz - mteplitzlaw@bellsouth.net

MARTIN COUNTY BAR ASSOCIATION
2019 SEBASTIAN INLET STATE PARK 

CAMPING & SUP/KAYAK ECO TOUR TRIP
MARCH 1 - 3, 2019

Ci it J d

You’re Invited to Our 3rd Annual Camping & SUP/KAYAK Event
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From Both Sides – Employee Accommodations

David Miklas, Esq. – representing employers only

How Florida employers botch employee requests for accommodations, such 
as for a medical condition.

As an attorney who exclusively represents Florida employers, I am regularly
involved in situations where an employee requests some type of accommodation
and the employer is not sure how to handle it.

Two federal laws that often come into play are the Family and Medical Leave
Act (FMLA), and the Americans with Disabilities Act (ADA).  Not all Florida

companies are covered by these laws. The ADA covers employers with 15 or more employees,
and the FMLA applies to “covered employers” which are private employers with 50 or more
employees or any public employer. So, even if an employer does not have enough employees
to be covered by the FMLA, it still may be covered by the ADA.

Under the ADA, the employee must demonstrate that they are disabled and can perform the
essential functions of the job with or without accommodation.  Although employers are not
required to automatically give the employee whatever they are asking for as an accommodation,
the employer’s duty is to engage in an interactive process to identify the person’s limitations
and potential reasonable accommodations.

Many times an employee is on FMLA leave because of a serious health condition that makes
the employee unable to perform the functions of the employee’s job.  In many instances, the
basis for the FMLA leave can also be a disability under the ADA.  Therefore, even if an employer 
fully complies with the FMLA, and provides all 12 weeks of FMLA leave, the employer may still
need to engage in an interactive process with the employee to determine whether a reasonable
accommodation is feasible. In some situations, it may be a reasonable accommodation to 
grant the employee another week or two of leave, on top of the 12 weeks already taken by 
the employee under the FMLA.  Due to the complex nature of overlapping laws, employers
should seek the assistance of experienced employment counsel to navigate this dangerous 
situation.  Even experienced human resource directors get confused in this area.

E   L  L  C
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From Both Sides – Employee Accommodations

Stuart M. Address, Esq. – representing primarily employees

Any employee requiring an accommodation for a disability, temporary or 
permanent, must make a request of the employer. The request may be verbal 
or written; however, I always prefer a written request to aid the process of 
proofs in the event of litigation.

At this juncture, the employer’s obligation is to engage in an “interactive
process” to determine whether a “reasonable accommodation” is possible
without “undue hardship” to the employer. In this regard, there are innumerable
and often imaginative solutions to provide a reasonable accommodation. Among the possibilities
include:

► making existing facilities accessible;
► job restructuring;
► acquiring or modifying equipment;
► changing tests, training materials, or policies;
► providing qualifi ed readers or interpreters; and
► reassignment to a vacant position.

In evaluating, however, whether any such accommodation is reasonable, the issue of undue
hardship to the employer must also be reviewed. In this regard, courts often look at items such 
as the following:
► the nature and cost of the accommodation needed;
► the overall fi nancial resources of the facility making the reasonable accommodation;
► the number of persons employed at this facility; the eff ect on expenses and resources of 

the facility;
► the type of operation of the employer; and
► the impact of the accommodation on the operation of the facility.

The takeaway is that the employee and the employer are obligated to work together to seek 
any possible reasonable accommodation which would not unduly burden the employer. If this
is done, lawyers may not be needed. If not, protected and expensive litigation could ensue.

E   L  L  C
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"When the Eagles are silent, the Parrots begin to jabber.”-
Winston Churchill

In 1942, Winston Churchill spoke to the House of Commons 
about Nazi General Erwin Rommel.  His comment sparked 
public outrage. He said, “We have a very daring and skillful 
opponent against us, and, may I say across the havoc of 
war, a great general.”

I read an article recently that criticized our circuit and our 
elected public defender.  Amongst other things, this article seemed to say that people are 
punished harsher in the 19th Circuit because our elected public defender has a personal
relationship with the elected state attorney.  The article seemed to disparage the notion that 
adversaries can be friends.  The article seemed to perpetuate the idea that a successful attorney 
is one that could never like their adversaries.  The article seemed to ignore and disparage a 
quality present in the greatest warriors in modern history: respect for one’s opponent.

When I fi rst started as a fresh public defender, it was clear that there were two sides: the state 
and the defense.  I would sit at one table, they would sit at the other.  I would have one goal, 
they would have another.  In those early days it seemed as if I could never win.  Naturally, 
I wanted to win.  It was frustrating to lose and watch people get punished by the system. I
wanted to hate the other side for making me lose. I wanted to hate the prosecutor because if 
they were bad, then I was good.  But I could see that was not going to help.

I needed to understand my adversary.  To do that, I started spending time with prosecutors.  I 
started talking to my prosecutors about themselves.  I started to learn where they came from 
and how they became prosecutors.  As the years went by and the victories and losses began
to stack up, I noticed another thing stacking up: a group of cherished friends at the State 
Attorney’s offi  ce.  
So how can I explain this?

“Those who oppose our purposes are not always to be regarded as our enemies. We usually 
think and act from our immediate surroundings.  The better rule is to judge our adversaries 
from their standpoint, not from ours.” - Robert E. Lee 

I like to look at the Civil War because it reminds me of Criminal Court.  You have these two 
sides fi ghting like hell. But in the end, when the fi ghting is over, everybody has to live together.
There was a moment at the end of the Civil War where Union General Ulysses S. Grant met
with Confederate General Robert E. Lee at Appomattox to accept Lee’s surrender of the Army 
of Northern Virginia.  Continued On Next Page . . .
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In his memoir, General Grant said of that moment, “What General Lee’s feelings were I do not 
know. As he was a man of much dignity, with an impassible face, it was impossible to say whether 
he felt inwardly glad that the end had fi nally come or felt sad over the result, and was too manly 
to show it.  Whatever his feelings, they were entirely concealed from my observation; but my
own feelings which had been quite jubilant on receipt of his letter, were sad and depressed.  
I felt like anything rather than rejoicing at the downfall of a foe who had fought so long and 
valiantly, and suff ered so much for a cause, though that cause was, I believe, one of the worst 
for which a people ever fought and one for which there was the least excuse.”

Years later, Robert E. Lee was speaking at Washington University (before it was Washington 
and Lee) when somebody said something ugly about General Grant.  Lee was quoted as 
saying, “Sir, if you ever presume again to speak disrespectfully about General Grant in my 
presence, either you or I will sever his connection with this university.”

I can’t objectively say whether treating prosecutors with respect and dignity has made me a 
better lawyer.  I can’t objectively say treating my clients with respect and dignity has made me 
a better lawyer.  Subjectively, I can say it has made the practice of law something special..

Continued From Previous Page . . .

SOFTBALL CHALLENGE

The time for the annual Softball Challenge is quickly 
approaching, and we would love for you to be part of it. 

We are again playing members of the St. Lucie County Bar 
Association and Indian River County Bar Association and 
looking forward to a fun time.  The Softball Challenge will 
take place on the morning of February 23, 2019, at the same 
location as last year (Sandhill Crane Park - 2355 SE Scenic 
Park Dr., Port St. Lucie, Florida 34952), and will include plenty 

of food and fun for all.

If you are interested in being a part of the co-ed team, please contact Bryan McLaughlin (bryan.
mclaughlin@petersonbernard.com) or Ray Robison (robison@foxmccluskey.com).

A  S  C
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Free CLE seminars are an important MCBA member benefi t.

The seminars, which are available for a free two-week rental to MCBA 
members, can be checked out at the courthouse behind the desk in Recording.
You can ask a c lerk which seminars are current ly avai lable 
and not  checked out .  Patrons may a lso cal l  the Record ing 
Department (772-288-5553) and place a hold on a seminar.

If you check out a seminar you will have two weeks to listen to it.
The active seminars we currently have are:

➢ Probate Law 2017, worth 8.5 general credit hours, 1 ethics credit. Also provides certifi cation 
hours as follows: 8.5 Elder law, 1 Tax, 8.5 wills, Trusts and Estates. Expires 5/3/19

➢ 50 Practice tips from highly Successful Solo and Small Firm Practitioners, worth 1 general 
credit hour. Expires 6/18/19

➢ 2018 Civil Trial Update and Board Certifi cation Review worth 21.5 general credit hours, 1 
ethics, 1 technology. Expires 8/1/2019

➢ 2018 Wills, Trusts and Estates Certifi cation course, worth 15 general credit hours, 2 ethics, 
1 technology. Also provides certifi cation hours as follows: 21.5 Elder law, 21.5 Tax, 21.5 
Wills, Trusts and Estates, 1.5 Real Estate, 1 Business Litigation. Expires 10/6/19

➢ 2018 Annual Wealth Protection Program, worth 8 general credit hours. Also provides 
certifi cation hours as follows: 8 Tax, 8 Wills, Trusts and Estates, 1 Marital and Family Law, 
3 Business Litigation. 11/4/19

➢ Nuts and Bolts: The New Florida Statute 825.103 (Elder Law) 2.5 general credit hours. 
Expires 11/16/19

➢ 2018 Survey of Florida Law, worth 13.5 General credit hours, 1 ethics, 3 technology. 
11/15/2019

➢ Also available are MCBA monthly meeting seminars, worth 1 general credit hour and other 
credit hours depending on the subject matter.

The law library is now located near the reference desk at the Blake Library.

My email address is ebuetens@metrolink.net.

L  R  C  
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Our last CLE Presentation by Peggy Wood regarding the Basics of Estate
Planning was a huge success!

Martin FAWL’s Upcoming Events

 January 8, 2019, at noon Board of Directors Meeting at the Martin 
County Courthouse with a CLE presentation by the Honorable Barbara
Bronis, 

 February 12, 2019, at noon Board of Directors Meeting at the Martin 
County Courthouse with a CLE presentation by the Honorable Martha C.
Warner and Donna Eng, Esquire, 

 Happy Hour on February 7, 2019, location TBD and

 Coff ee Hour on February 22, 2019, at 8:00 a.m. at Roasted Record in Stuart.

M  C  C    F  A  
F  W  L  (FAWL)
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F  B  B   G ’  R
The Florida Bar Board of Governors met on October 
12, 2018, in Amelia Island, FL. The major actions of 
the Board included:

Establishing assistance for attorneys impacted by 
Hurricane Michael.

Approving a proposed formal advisory ethics opinion 
regarding for-profi t qualifying providers who match 
clients with lawyers. Qualifying providers include lawyer referral services, 

online matching services, directories, group or pooled advertising programs, and tips or leads 
programs. The proposed advisory opinion will be published for member input and comment. 

The Board also voted unanimously that the online referral service, “LegalRFQ,” is a qualifying 
provider; and that “411-Pain,” and “Ask Gary,” were qualifying providers and approved a new 
proposed amendment that removes parts of Bar advertising Rule 4-7.14, banned in a 2015 
federal ruling, allowing non-certifi ed attorneys to call themselves “specialists” or “experts” if 
they can objectively verify the claim based on the lawyer’s education, training, experience, 
and “substantial involvement” in the area of practice. The amendment will now go the Florida 
Supreme Court.

Reported on the Florida Bar Criminal Justice Summit held October 16-17 in Tampa.

FLORIDA BAR FOUNDATION BOARD OF DIRECTORS ANNOUNCES TWO VACANCIES

The Florida Bar’s Board of Governors is seeking applicants for the following vacancies to be 
fi lled during its Feb. 8, 2019, meeting:

The Florida Bar Foundation Board of Directors: Two lawyers to serve three-year terms, 
commencing July 1, 2019, and ending June 30, 2022. The 33-member Board of Directors 
administers Florida’s IOTA program. Directors shall be members of the foundation during 
their term(s) as directors.

Persons interested in applying for these vacancies may go to The Florida Bar’s website to 
download the Application for Special Appointment or call Bar headquarters at 850-561-5667 
to obtain the application form. Completed applications must be received by the Executive 
Director, The Florida Bar, 651 E. Jeff erson St., Tallahassee, FL 32399-2300 or submitted via 
email to specialapptapp@fl oridabar.org  no later than the close of business on Friday, 
Dec. 7, 2018. Resumes will not be accepted in lieu of the required application.
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 M  C  L  A  S

KKKKIIIIBBBBBBBBBBBBBBBBBBBBBBEEEEEYYYYYYYYYYYYYYY |||| WWWWWWWWWWWAAAAAAAAAGGGGGGGGGNNNNNEEERR
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aaaaaaaaaaaaaaaaa ccccccccccooooooooooommmmmmmmmmmmmmmmmppppllliiiiiiimmmmmmmmmmmmmeeeeeeeennnnnntttttaaaaaarrrrrrrryyyyyyyyyyy  bbbbbbbbbbbbbrrrrreeeeeeeeeeeaaaaaaaaaaaakkkkkkkkkkkkkkfffffffffaaaaaaaaaaaaaaaasssssstttttttttt,,, pppppppppppooooooooooooooooooooooooooooollllllll,,,,,,,,,  fifififififififi rrrreeeepppppppplllllaaaaaaaaaaaccccccccccccccccccccccccceeeeeeeeeeesssssssssssss,, fififi rrrrrrreeeeeeeee pppppppiiiittttsss,, aaannndddd more!
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ggggggggrrrrrrrreeeeeeeeeaaaaaaaaaaaattttttttttt ttttttttrrrrrrrriiiippppp!!!!!!!
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aaaaaannnnnnndddddd BBBBBBBBaaaarrrrrbbbbbbbbbbbbbbaaaaaaaaarrrrrrrrrrrrrrraaaaaaaaaaaaaaaaaaaaa KKKKKKKKKKKKKKiiiiiiiiiiiiibbbbbbbbbbbbbbbbbbbbbbbbbbbeeeeeeeeeeeeyyyyyyyyyyyyyyy WWWWWaaaaaaaggggggggggggnnnnnnnnnnneeeeerr!! 

EEEEEEEEEEEEEEEEEvvvvvveerrryyyyyyyyyy  dddooooollllllllaaaaaaaarrrrrrrrrr  rrrrrrrrrrrrreeeeeeeeeeeecccccccccccccccccccceeeeeeeeeeeeeeiiiiiiiiiivvvveddd fffffrrrrrroooommmmmm tttttthhhhheeee rrrrrraaaaaaaafflfflfflfflfflfflfflfflfflfflfflfflffl   eeeeee tttttttttttiiiiiccckkkkkkkkkkkkkkkkkeeeeettt sssssaaaaaaaaaaalllllllleeeesss wwwwiiilllllll fffffffuuuuuuuuuuuunnnnnnndddddddddd tttthhhhhheee MMMMaaaaarrttttiiinnn CCCCCCooouuuuunnnnttyy LLLLLeeeggaaalllll AAAAiiddd 
SSSSoooooocccccciiiiieeeeeeeeeeeettttttyyyyyyyyy--FFFFRRRRRRRRRRRRRRRLLLLLLLLLLLLLLLLLLLSSSSSSSSSS aaaaaaaaaaaaaaaattttttttttttttttttooooooooorrrrrrrrrrnnnnnnneeeyyy pppppppoooooooosssssssssssiiiiittttttiiiiooooonnnnn... WWWWWWWWWeeee wwwwwwwwwwwwwwwwiiiiiilllllll ssssssssseeeeelllllll ttttttttiiiiiiccccccckkkkkeeeetttttttsssssss aaaaaaaaaallllllllllllllll yyyyyyyeeeeeeeeeaaaaaaaaarrrr aaaannnnddddd tttthhhhheennnn tthhheee ddrraawwwwwiiinnggg fffooorrr ttthhhheee 
wwwwiiinnnnnnneeeerrr wwwwiiiilllll ttaaaaaaakkkkeeeeeeee ppppppppppppplllaaaaaaaaaacccccccceeeeeeeeee aaaaaatttttttt tttttthhhhheeee 222200000000111111999999 AAAAnnnnnnnnnnnnnuuuuuuaaaaaaaalllll BBBBBBBBaaaaaaaaaannnnnnnqqqqquuuuueeeetttttt!!!!!!!!  BBBBBBBBBBuuuuyyyyyy ttttiiiiiicccckkkkkkeeeeeeetttttttsss ttttttoooooooo wwwwwwwiiiiinnn ---- aaaandd tttoooo ddddoonnatteee tttooo aa  
gggggggggooooooooddd  ccccaaaaaaaaaaaaauuuusssseeeeeeeeeee!!!!!!!!!!  YYYYYYYYYYYooooooouuuuuuuuuu dddddddddddooo  NNNNNOOOOOTTTT nnnnnnneeeeeeeeeeddddddd ttttooooooo bbbbeeeeee ppppprreeessennntttttt aaaaaaaaattttttttt tttttttthhhhhhhhhhhhheeeeeeeeeeee BBBBaaannnnqqquuuueeeeetttt tttttttooo wwwwwwiiinnnn..

F  F  L  A  P
Did you know that The Florida Bar provides free virtual legal information through its cooperative eff ort with the 
American Bar Association to low-income Floridians via the Florida Free Legal Answers program?  
  
Members of the public can go to https://fl orida.freelegalanswers.org to sign up and answer a few questions 
to see if they qualify to use the service (household income below 250 percent of federal poverty guidelines; 
have less than $10,000 in total assets; be at least 18 years old; and not be incarcerated).  After registering, they 
may ask a specifi c question about noncriminal legal issues.  The information users provide is confi dential, and 
the answers are not associated with the user’s name. Lawyers will see only the information associated with a 
user’s legal issue.  Users will not know the name of the lawyers who answer their questions unless the lawyers 
choose to provide it, a user makes a specifi c request for the name of the lawyer or it is required by a court of law. 

More than a third of the 2,200 questions since its launch last year have related to family matters such as 
divorce, child support, adoption and name change. Another 16 percent were connected to housing or landlord/
tenant issues. Other legal issues include domestic violence, bankruptcy, consumer issues, education, 
employment, workers’ compensation, wills and estate planning. Note that Florida Free Legal Answers does 
not answer questions on criminal law.  Florida lawyers may enroll to join the eff ort by visiting https://fl orida.
freelegalanswers.org, clicking on “Volunteer Attorney Registration” and agreeing to the attorney agreement.

For more information, visit: https://fl orida.freelegalanswers.org or contact Mark Hohmeister (mhohmeister@
fl oridabar.org  or 850-561-5764).
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Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

Dye v. Tamko Building Products, Inc., Case No. 17-14052 (11th Cir. 2018).
A shrink-wrap contract on a package of roof shingles purchased and opened by a 
homeowner's roofer binds a homeowner to the arbitration provisions contained in 
the shrink-wrap package when " (1) … the manufacturer’s packaging … suffi  ced 
to convey a valid off er of contract terms, (2) that unwrapping and retaining the 
shingles was an objectively reasonable means of accepting that off er and (3) … the 
homeowners’ grant of express authority to their roofers to buy and install shingles 
necessarily included the act of accepting purchase terms on the homeowners’ 
behalf."

Deutsche Bank National Trust Company v. Noll, Case No. 2D16-5635 (Fla. 2d DCA 2018).
The Clerk of Court does not become the "holder" of a promissory note merely by possession of the 
note in the court fi le.

Santos v. HSBC Bank USA, National Association, Case No. 3D17-531 (Fla. 3d DCA 2018).
An appellate court has no jurisdiction to review trial court acts after the fi ling of the Notice of Appeal, 
even if the appellate court has relinquished jurisdiction.

Lovell v. Perez, Case No. 3D18-337 (Fla. 3d DCA 2018).
The following contract provision does not make a Buyer responsible for Seller's attorney's fees when 
Buyer sues Seller for a declaration that Buyer is not liable for Seller’s fees:

If a real estate agent/broker claims a commission by virtue of having a listing agreement 
with the SELLERS, whether on or before the closing date, or by virtue of a verbal or other 
agreement, SELLERS will indemnify and hold the BUYERS harmless for all fees and costs, 
including the fee of BUYERS’ attorney of choice should BUYERS or either of them be joined 
in any suit or subpoenaed as a witness or otherwise or if BUYERS must set forth BUYERS’ 
position to such agent/broker by letter or otherwise upon contact by such agent/broker. If a 
real estate agent/broker claims a commission by virtue of showing the subject property to 
BUYERS or being a “procuring cause” of the purchase, then BUYERS will indemnify and 
holder [sic] SELLERS harmless for all fees and costs, including the fee of SELLERS’ attorney 
of choice should SELLERS or either of them be joined in any suit or subpoenaed as a witness 
or otherwise or if SELLERS must set forth SELLERS’ position to such agent/broker by letter 
or otherwise upon contact by agent/broker. The terms of the Paragraph along with Paragraph 
15 of the Contract will survive the closing for fi ve (5) years.

Venezia v. Wells Fargo Bank, Case No. 3D18-516 (Fla. 3d DCA 2018).
The Third District agrees with the Second District that there is no right of non-fi nal appeal nor certiorari 
review for merely scheduling a foreclosure sale pursuant to a valid judgment of foreclosure.

Torres v. Deutsche Bank National Trust Company, Case No. 4D17-2727 (Fla. 4th DCA 2018).
The Fourth District re-affi  rms its position that a "witness must have personal knowledge of the 

R  E   C  L  U

Continued On Next Page . . .
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company’s general practice in mailing letters” and that mere reliance on the boarding process to 
prove a letter was mailed is insuffi  cient.

Wells Fargo Bank, N.A v. Moccia, Case No. 4D18-0479 (Fla. 4th DCA 2018).
A borrower that seeks to enforce a modifi cation agreement with a lender which requires the borrower 
to pay is not a "prevailing party" and is not entitled to an award of attorney's fees under the mortgage.

Ware v. Citrix Systems, Inc., Case No. 4D18-1372 (Fla. 4th DCA 2018).
Employees that work remotely and not in Florida may, under certain circumstances, be haled into 
Florida under the Florida long-arm statute but the Venetian Salami Co. v. Parthenais, 554 So. 2d 
499 (Fla. 1989), test must be satisfi ed.

Law Offi  ces of Herssein and Herssein v. United Services Automobile Association, Case No. 
SC17-1848 (Fla. 2018).
Judges do not have to automatically recuse themselves from a case if they are “Facebook friends” 
with counsel for one of the parties.

Convergent Technologies, Inc. v. Stone, Case No. 1D18-389 (Fla. 1st DCA 2018).
Whether a party has proactively violated a restrictive covenant in an employment agreement is a 
question of fact for the trier of fact.

Sorenson v. The Bank of New York Mellon, Case No. 2D16-273 (Fla. 2d DCA 2018).
While the privilege to amend diminishes the closer a case gets to trial, a defendant can still amend 
affi  rmative defenses in a 7-year-old case so long as the “justice factor” outweighs the prejudice to 
the party objecting to the amendment.

Home Title Company of Maryland, Inc. v. Lasalla, Case No. 2D17-998 (Fla. 2d DCA 2018).
One member of a Florida LLC may not sue the title company that improperly transferred the LLC’s 
real property to the other LLC member as the right to sue the title company is derivative and belongs 
to the LLC; Dinuro Invests., LLC v. Camacho, 141 So. 3d 731 (Fla. 3d DCA 2014), is distinguished.

Nationstar Mortgage, LLC v. Cullin, Case No. 4D17-84 (Fla. 4th DCA 2018).
A fi nal judgment and trial transcript which contain no fi ndings of facts, conclusions of law, or other 
indication of the basis for the trial court’s decision makes eff ective appellate review impossible, and 
will result in remand to make the necessary fi ndings. 

The City of Palm Beach Gardens v. Oxenvad, Case No. 4D18-1758 (Fla. 4th DCA 2018).
An appeal regarding a municipal annexation must be fi led within thirty days of the passage of 
the annexation ordinance, and an aggrieved party may not wait until the voter referendum on the 
annexation to appeal

========================================================================
If you wish to receive the expanded, weekly version of this Report, sign up at: 
https://www.mcglinchey.com/publication-subscription

Continued From Previous Page . . .
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Preference forms are available online beginning December 1 

The annual committee preference form for Bar members seeking appointments
for the term of President-elect John M. Stewart will be available December 1 
at fl oridabar.org and are due no later than January 15, 2019.

President-elect Stewart will make about 500 appointments to over 70
committees and he wants to make sure he has a diverse group of lawyers 
from which to choose. Every Florida Bar committee and its description with
current membership can be found on the Bar’s website at www.fl oridabar.org. 

In making committee appointments President-elect Stewart will consider many factors, including:

• Diversity, including, but not limited to, gender, ethnicity, geography, practice area;

• Prior service to the Bar and voluntary bar organizations; 

• The need to infuse new members into a particular committee; and

• Previous committee participation and contributions.

If you are currently serving on a committee, it is also important to check The Florida Bar’s website 
to determine if your term expires in 2019; if so, you need to submit a committee preference
form to be considered for reappointment. Remember if you are seeking to serve for the fi rst 
time or seeking reappointment you must submit an online form by January 15.

“Serving on a committee of The Florida Bar can be an incredibly rewarding experience,” Stewart
said. “Take advantage of this opportunity to enhance our profession. Thank you in advance
for your service."

W   S    B  C ?

Any article appearing herein may be reproduced provided credit is given both to The SideBar and 
the author of the article. Views and conclusions expressed in articles and ads herein are those of the 
authors or advertisers and not necessarily those of the officers, directors, or staff  of the Martin County 
Bar Association. Further, the Martin County Bar Association and staff  do not endorse any product or 
service advertised. All advertising is subject to approval. We regret any errors or omissions and such, 
if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been 
provided courtesy of: Legal Consulting Services, Inc.
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W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

In addition to the ongoing benefi ts that come with your MCBA membership, the MCBA is excited 
to continue the Member Benefi ts Program which allows for fi nancial savings and/or member-only 
access. As new off erings are added throughout the Bar year, we will let you know the details! 

Email us at martincountybarassociation@msn.com if you have a suggestion for a local business 
or service you would like us to consider. Visit our website at www.martincountybar.com to review 
all the off erings, direct contact information and to take advantage of the ones currently participating 
in the program.

M  H  M  B !

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local businesses, including 
the Barnes and Noble in Jensen Beach. 
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L� � , Jo�  � d Leg� lati	   

Martin County Ordinances

Visit
 www.martincountybar.com  

for resources, links, events and member 
contact & practice area information.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

Emergency Hotline / Info: 772.742.9229g y

All Martin County ordinances may be found on 
the County website: 

https://www.martin.fl .us. 
Click on Departments, County Attorney, County 

Code & Ordinances. 
See ordinance list on right side of web page

(ex: Ordinances 800-849). 

Track Legal Legislation

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

All City of Stuart ordinances may be 
found on the City website:

 www.cityofstuart.us. 

Click on link at the bottom of the page.

City of Stuart Ordinances
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:  

Speaker:

CLE:

RSVP:

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

The MCBA will be collecting nonperishable food items to benefi t the food pantry of Molly’s House.
Please consider donating to this organization by bringing a few non-perishable food items to the luncheon.

Friday, January 18, 2019 (11:30 a.m.)

Kane Center, 900 SE Salerno Road, Stuart

House Salad
Baby Mixed Greens, Grape Tomatoes and Sliced Cucumber with Balsamic Vinaigrette 
and Ranch Dressings on the side.
Lemon Parmesan-Panko Crusted Chicken
Parmesan Lemon Butter Cream Sauce with Shaved Parmesan Cheese Garnished with a 
Lemon.  Mashed Potatoes with Gravy, Seasonal Mixed Vegetables, Assorted Rolls with 
Butter.  Red Velvet Cake.
*Specialty meals offered upon request must be ordered at RSVP.

Honorable Elizabeth Metzger, of the 19th Judicial Circuit Court of Florida

2 General CLE Credits; 

RSVP Required:  No later than Friday, January 11, 2019
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us for MCBA’s CLE Luncheon Meeting – January 18, 2019


