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On Spoofing

Modern “phishing” and identity theft scams increasingly 
rely on a technique known as spoofing.  Email 
spoofing is the forgery of an email header so that the 
message appears to have originated from someone 
or somewhere other than the actual source. Because 
the core email protocols do not have any mechanism 
for authentication, it is common for spam and phishing 
emails to use such spoofing to mislead the recipient 
about the origin of the message. It has been an ongoing successful 
tactic because people are more likely to open an email when they think 
it has been sent by a legitimate source.  Years ago spammers used to 
get contact lists from malware infected PCs while today's data thieves 
choose their targets carefully, phishing them with messages that look like 
they came from friends, trustworthy sources, or even their own account. 
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articles and announcements is the 1st 
of the month preceding publication.
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No one is immune.  In fact, for the past 4 to 5 years, with the change of the Martin County Bar 
Association officers on July 1, the incoming Treasurer receives an email from the President asking 
the Treasurer to make an urgent wire transfer payment to a vendor before a deadline.  Of course, 
the President’s email ID is spoofed, but without warning, the new Treasurer may think the email is 
legitimately from the President.  

Early “spoofers” did not mask the ID as well as now, so it was easy to pick up the trickery. The 
MCBA has instituted procedures to assure payments are not made except as invoiced, authorized 
and approved by multiple board members.    

You may be savvy and not likely to be taken in by an online scam but we all have friends, relatives 
(especially children) and office staff we worry about. Here are a few tips to help avoid falling victim 
to an online scam:

• Never, Ever Click a Link to Your Bank or Financial Institution From an Email.  Legitimate 
banks or financial institutions like Paypal will never email you asking you to click a link to verify 
your information, reset your password, or login to view anything. You should simply create a 
browser bookmark to your bank, and when you receive an email, use the bookmark or type in 
the bank name manually into the address bar.  

• Never Give Out Your Email Password.  It's become a trend of new sites to ask people to invite 
their friends to join by entering their email address and password into the website, but this is 
something you should always avoid. Not only will you most likely end up spamming all of your 
friends with invite requests, but some sites will keep that information and continue to spam your 
friends forever. Of course, that is secondary to the fact that all your password reset requests 
will go to your email address so if the wrong people get your password, they can access your 
entire online life. You should simply never give that information out to anybody for any reason. 

• Use Strong Passwords (and Secret Questions).  

• Ignore Website Pop-Ups Saying You Have a Virus or that your Email Account Will Be 
Voided . . . because it is  probably a virus you are downloading or from a scammer who is trying 
to get you to divulge your email password!  

Other areas to consider include:  

• Do you work from home at times such that your children have access to your work email and 
confidential client files? That is what sealed Hillary Clinton’s fate in her run for the presidency, 
via trusted staffer Uma Abedin, whose husband, Anthony Weiner, of iconic name infamy, had 
access to his wife’s emails sent from her boss to their shared home computer.     

Continued From Previous Page . . .

Continued On Next Page . . .
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• Caller ID spoofing is the practice of causing the telephone network to indicate to the receiver 
of a call that the originator of the call is a station other than the true originating station.

I am sure you have received calls from “Rachel” at card member services looking to verify your credit 
card number to lower interest rates, from many different caller ID’s that are not her real number. 
When you call that number back, it is not “Rachel” but some other person or not a working number.  
If you ever question the number that you see on your caller ID, remember to be cautious. The final 
check you could make is to enter the number in question in a search engine. This allows you to
see if the company has the number on their website or if the company has mention of a scam 
that is going on. It also allows you to figure out what other people are saying about the number. 
The FCC also prohibits the use of using caller ID spoofing with intent to defraud, cause harm 
and wrongfully obtain anything of value. When anyone has the ability to call you as another 
person or company, it’s impossible to know his or her intentions. Make sure to take the time 
to verify the person on the other end of the phone.

Join us at this month’s Bar luncheon (see Page 6 for details) as Carolyn Timmann, Martin County 
Clerk of the Circuit Court & Comptroller, will be our speaker presenting relevant legal technology 
updates and resources.   

Sincerely,

Barbara A. Kreitz Cook
President

Sinnnnnnnnnnnnnnnnnnnnnnnnnnnnccccccccccccerely,

Continued From Previous Page . . .

Thank You From Michelle!

Serving as the MCBA’s Executive Director for the past 12 years 
has been the highlight of my professional career.  Martin County 
is truly an exceptional community and I am honored to have 
worked with so many outstanding leaders, generous sponsors 
and remarkable MCBA members.  The MCBA has provided 
me an opportunity, rarely given to most, where professionalism 
reigns and personal relationships are life-long.  You are in great 
hands with your incoming Executive Director, Robyn O’Heron
– I know you will all welcome her with open arms! 

T  MCBA W  N  E  D !



T  S  B  - S  2018

4

MORE VOLUNTEERS NEEDED FOR CONSTITUTION WEEK 2018

I know no safe depository of the ultimate powers of the 
society but the people themselves; and if we think them not 
enlightened enough to exercise their control with a wholesome 
discretion, the remedy is not to take it from them but to inform 
their discretion by education.  This is the true corrective of 
abuses of Constitutional power.  Thomas Jeff erson

I’ve used that quote before, but it’s perfect for the occasion – MCBA’s 2018 Constitution Week!  
For the past fi fteen years (with one exception), the MCBA has celebrated the United States 
Constitution by sending volunteers to our local schools, during Constitution week, to discuss, well, 
yes, you guessed it, the Constitution.  This year, Constitution Week runs from September 17-
21 (no school on Wednesday 9/19).  In case you didn’t know, the U.S. Constitution was signed 
on September 17, 1787 by 38 of the 41 delegates present at the conclusion of the Constitutional 
Convention in Philadelphia.  It was ratifi ed on June 21, 1788 when New Hampshire became the 
ninth state to approve it, and our Constitutional form of government commenced the following 
March.  How long ago was that?  There wasn’t even a Crary Buchanan in Stuart back then (nor 
a Stuart, for that matter)!

We are still seeking volunteers interested in sharing their knowledge (or someone else’s knowledge, 
if necessary) and passion with respect to the U.S. Constitution with our community’s students.  As 
noted in last month’s issue of The SideBar, we will be hosting a lunch meeting (pizza is on us!) 
at the Courthouse on Thursday, August 30th, at noon.  If you’re reading this on September 1, no 
pizza for you, but we may still be looking for volunteers, and we can send you support materials.

C  W  C

Continued On Next Page . . .

If a nation expects to be ignorant and free, in a state of 
civilization, it expects what never was and never will be.  
Thomas Jeff erson

Mother Jeff erson:  I don’t have to stay here and be insulted!
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C  W  C
Continued From Previous Page . . .

So, here’s what we need.  Please email me at usakids@comcast.net and provide the following:  

(1) the day(s) and time(s) that you are available during the week of September 17-21 (no 
Wednesday), 2018; 
(2) the number of class periods you’re willing to take on (class periods generally are less than 
an hour; 
(3) your contact information; and 
(4) the school(s) that you prefer to visit/teach.  

It’ll be fun!  Really!  We look forward to hearing from you!

J  T

ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact 

Judge Roby at: 772-288-5560, 
robyw@circuit19.org 

or visit the website at: 
http://www.justiceteaching.org.

We look forward to working/teaching with you!

The MCBA will continue to post updates on the 19th Circuit JNC Commission 
meetings and deadlines for appointments to fi ll judicial vacancies as they become 
available www.martincountybar.org. 

For more information, email martincountybarassociation@msn.com.

NINETEENTH CIRCUIT JUDICIAL 
NOMINATING COMMISSION
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Please Join Us!

On September 21, 2018, the Executive Board of the Martin County Bar Association 
(MCBA) will welcome Martin County Clerk of the Court & Comptroller Carolyn 
Timmann as the guest speaker for a 2018 Technology Update presentation held at 
The Kane Center (900 SE Salerno Road) in Stuart.  Networking starts at 11:30 a.m. 
and lunch is served promptly at noon.  

We look forward to new initiatives outlining the use of technology in the Courthouse 
including procedures, resources and guidelines.  The presentation: Emerging 
Technology Projects and Partnerships With Florida’s Clerks of Court, will 
include, but is not limited to:

• New Legislative technology directives, projects and expectations, including: Criminal Data 
Transparency Pilot Project & Civil Citations and Database;

•  Electronic transmission of court records such as: New State Pilot Projects (eWarrants, eProtective 
Orders), Historical Criminal Dispositions and MECOM Records;

• Case Maintenance System Updates and Moving Towards Greater Circuit and Statewide Uniformity: 
Multi-tasking capabilities, electronic signatures, real-time paperless access, pre-trial access;

• LandMark Official Records Program:  Software Updates and Activity Alerts and Conversion of 
historical records;

• JuryMark Program:  Managing the entire jury process;
• E-Filing Updates;
• Updates on security, including attorney access to court records; and 
• Future Technology Challenges.

We thank our CLE Sponsor:  

There is no charge for MCBA members; guests are welcome and can pay the $30 guest fee* at the door. 
To RSVP, please call (772) 220-8018 or email martincountybarassociation@msn.com by Friday, 
September 14, 2018.  RSVP is required for all attendees and we hope to see you there.

The MCBA is so pleased that our monthly meeting attendance continues to climb.  If you have multiple 
members from your firm attending, please consider carpooling to accommodate parking for everyone. 
As a reminder, overflow parking is across the street from the Kane Center at Community Baptist Church.

The MCBA will be collecting nonperishable food items to benefit the food pantry of Molly’s House.  
This local organization provides a warm, and caring environment for patients and families in a 
medical crisis and relies on the generosity of the community to help subside family expenses.   

*Note: Guests who RSVP but do not attend will be responsible for paying the $30 lunch fee(s). 

 MCBA CLE Luncheon Meeting
September 21, 2018
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The JRC’s purpose is to enhance bench-bar communications.  The JRC has 
made great strides towards achieving this goal, with the implementation of 
its Judicial Speaker Series and the new programming for the Annual Fall 
Reception.  Ultimately, the JRC hopes its purpose will include coordinating 
activities with the state, local and specialty bar associations on issues of 
common interest to the judicial branch and bar, such as the need for stable, 
adequate funding; access to justice; court technology; new judgeships; and 
courthouse construction and repair.
 
The MCBA JRC’s Executive Committee presently is comprised of two judges 
and three attorneys from diff erent practice areas: Chief Judge Elizabeth 
Metzger, Judge Bill Roby, Jennifer Williamson (transactional corporate & real estate), Linda 
Weiksnar (family law), Heather Wallace-Bridwell (insurance defense) and Preethi Sekharan
(business litigation) who serves as chair.  The Executive Committee has worked hard on creating 
a consistent medium through which the bench and the bar can more eff ectively communicate. 
The resulting “Judicial Speaker Series” is a CLE Luncheon hosted one Monday each month 
featuring a judge as the guest speaker.  The series is interactive in that attorneys attending 
the luncheon may submit anonymous questions and comments for the judge. The judge at his 
or her discretion may address these questions and comments by incorporating them into the 
presentation as deemed appropriate.  This past year has been very productive, and aff orded 
judges the valuable opportunity to address important issues, some that even the judges had 
no idea attorneys were questioning. The Judicial Speaker Series continues this year, and we 
encourage MCBA members to attend these valuable sessions.
 
Please join us for the 2018 Fall Reception, see pages 8-9 for more information.

Thank You To Our Early Sponsors 
Silver Sponsors (Sold Out):

Bronze Sponsors:

For more information about the JRC please contact Preethi Sekharan at psekharan@gunster.com.

J  R  C

Continued On Next Page . . .
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J  R  C

The Judicial Rela  ons Commi  ee
Cordially Invites You To

The 2018 Annual Fall Reception
Thursday, October 25, 2018 at 5:30 p.m.

Mariner Sands Country Club 
6500 SE Mariner Sands Drive

Stuart, Florida

Honoring New MCBA Members
and

The Judiciary of the 19th Judicial Circuit of Florida

RSVP Required ~ Business A   re

Tickets: $25 MCBA Members // $40 Non-Members
Seated Judges & New 2018-19 MCBA Members Complimentary 

 
Send checks made payable to MCBA with list of a  endees to:

Preethi Sekharan, Esq.
Gunster, Yoakley & Stewart

800 SE Monterey Commons Blvd, Suite 200
Stuart, FL 34996

psekharan@gunster.com

 
RSVP/Payments must be received on or before October 15, 2018

NO TICKETS SOLD AT DOOR
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J  R  C

PLATINUM SPONSOR – $2,000
(only 1 available)

• Prominent Display of Sponsor’s Logo/Name on PowerPoint presenta  on and Welcome Boards at Event
• 1–Full Page (8.5” x 11”) Ar  cle or Ad in MCBA The SideBar Newsle  er*
• Recogni  on by Judicial Rela  ons Commi  ee Chair during Event and in the Printed Program for Event
• Recogni  on in the Program for Event as the Program Sponsor
• Prominent Display of the Sponsor’s Logo/Name on the Event’s adver  sements, including those published in 

the MCBA The SideBar newsle  er
• The Sponsor’s Logo/Name on the MCBA website for 3 months following Event as Pla  num Sponsor with 

hyperlink to Sponsor’s website, if applicable
• 8 Complimentary Tickets to the Recep  on
• Name Recogni  on at MCBA Luncheons 

GOLD SPONSOR – $1,500
(only 2 available)

• Recogni  on by Judicial Rela  ons Commi  ee Chair during Event and in Printed Program for Event
• Display of the Sponsor’s Logo/Name on the Event’s adver  sements in MCBA The SideBar newsle  er
• The Sponsor’s  Logo/Name on the MCBA website for 1 month following the Event as Gold Sponsor 
• 6 Complimentary Tickets to the Recep  on
• 1–Half Page (7.5” x 5”) Ar  cle or Ad in MCBA The SideBar Newsle  er*
• Name/Logo Recogni  on on the Welcome Boards at the Event
• Name Recogni  on at MCBA Luncheons 

SILVER SPONSOR – $1,000
(only 3 available)

• Display of Sponsor’s  Logo/Name on the Event’s adver  sements in MCBA The SideBar Newsle  er 
• Recogni  on by Judicial Rela  ons Commi  ee Chair during Event and in Printed Program for Event
• 4 Complimentary Tickets to the Recep  on 
• Name Recogni  on at MCBA Luncheons 
• Name/Logo Recogni  on on Welcome Boards at Event

BRONZE SPONSOR – $500
• Name Recogni  on at MCBA Luncheons 
• Name Recogni  on in Program for Event
• Name/Logo Recogni  on on the Welcome Boards at the Event

To sponsor or for more informa  on, please contact:
Preethi Sekharan, Esquire

Chair, Mar  n County Bar Associa  on Judicial Rela  ons Commi  ee
c/o GUNSTER

800 SE Monterey Commons Blvd., Suite 200 - Stuart, FL 34996
Tel: (772) 288-1980  E-mail: psekharan@gunster.com

* The ad will appear in the next published newsle  er and is subject to and must be approved by the MCBA before publica  on.

MCBA 2018 Annual Fall Reception
Thursday October 25, 2018 at 5:30 p.m.

Mariner Sands Country Club    6500 SE Mariner Sands Drive   Stuart, FloridaMMMMMMMMMMMMMMMMMMMMMMMMMarin

SOLD OUT
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On May 1, 2018, the Martin County Bar Association, 
the Martin County Legal Aid Society, and Florida 
Rural Legal Services, Inc., celebrated Law Day 
by presenting the 3rd Annual Law Day Fair at 
the Charles and Rae Kane Center in Stuart. The 
event was open to the public presenting the 2018 
theme "Separation of Powers: Framework for 
Freedom." It provided an opportunity for refl ection 
on the separation of powers as fundamental to 
our constitutional purpose while prompting us to 

consider how our system of government is working for us and our posterity. It also reminded us 
that we the people must continually act to ensure that our constitutional democracy endures, 
preserving our liberties and advancing our rights. Attendees had an opportunity to enjoy a 
video presentation about the separation of powers, visit with local attorneys and their staff , 
while also having the chance to win raffl  e items. 

Sincere thanks to all the attorneys and staff  who participated: Kristen Bishop, Amy Burns, 
Angelina Castro, Barbara Cook, Sasha Dadan Bonna, Fernando Giachino, Elizabeth 
Hunter, Niki Marshall, Kathryn McHale, Donna McMillan, Marc Teplitz, Jessica 
VanValkenburg, and Gene Zweben.

Save the date for the 2019 Law Day Fair: May 1, 2019.  Look for details in upcoming issues 
of The SideBar on how you can participate!

L  D  2018
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Welcome Back!

The Young Lawyers Division (YLD) hopes you had a great 
summer! Let’s kick off  the fall with a Welcome Back Happy Hour. 
Join us on Friday, September 14, 2018, 6:00 p.m., at Shuckers 
(9800 South Ocean Drive, Hutchinson Island, Jensen Beach, FL 
34957). No RSVP needed. Hope to see you there!

If you have any questions about this event or getting involved 
with YLD, please do not hesitate to contact Jeanette Lugo 
(jeanette.m.lugo@gmail.com) or Matthew Worsham 
(mworsham@sheilabiehl.com).

Mentors Wanted!

The Florida Bar YLD Law Student Division Mentoring Program is seeking mentors. This program 
is focused on having competent, ethical legal professionals impart their wisdom upon law students 
and to help positively shape and impact our profession’s future. By spending just an hour or two 
a month interacting with a law student who shares similar interests and/or areas of practice, a 
mentor can provide the extra support, encouragement and inspiration for a student to become a 
great attorney at the outset of the student’s legal career. 

Mentoring matters, so join the movement today by signing up at https://students.fl ayld.org/
mentoring-program/ to receive your mentee pairing and/or for more information! If you have any 
questions about the program, please reach out to: yldlsdmentoring@gmail.com.

Y  L  D

T  F  B  YLD S  D  M  P

Save-The-Date
 

We are in the process of planning next year’s “Race to the 
Courthouse” 5K.  Save-The-Date for March 30, 2019 and look 
for more details in upcoming issues of The SideBar!

Anyone interested in being on the committee, please contact 
Gene Zweben at: 

gene@zwebenlawgroup.com 
772-223-5454. 

 

5K R    C
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Strive for Professionalism

Florida lawyers should always:  

• Be respectful, professional and courteous; 
• Tell the truth; 
• Be on time and prepared; 
• Show no bias or prejudice toward anyone; 
• Be considerate of the time of others;
• Act with honor and integrity; 
• Communicate eff ectively; and 
• Seek justice.
 
It is an unfortunate fact that not all lawyers exercise the best judgment 
regarding their obligation to maintain professional behavior when dealing 
with the courts, the public, and their colleagues. The Florida Bar has clear 
ethical standards for its members, along with defi ned protocols for appropriate 
sanctions. The Florida Supreme Court has now established specifi c methods 
of countering unprofessional behavior, whether or not it rises to the level of an 
ethical breach. We have a Creed of Professionalism, Local Professionalism 
Panels, and the Attorney Consumer Assistance and Intake Program (ACAP).

CREED OF PROFESSIONALISM
  
I revere the law, the judicial system and the legal profession, and will at all times in my 
professional and private lives uphold the dignity and esteem of each. I will further my 
profession’s devotion to public service and to the public good. I will strictly adhere to the spirit 
as well as the letter of my profession’s code of ethics to the extent that the law permits, and 
will at all times be guided by a fundamental sense of honor, integrity and fair play. I will not 
knowingly misstate, distort or improperly exaggerate any fact or opinion, and will not improperly 
permit my silence or inaction to mislead anyone. I will conduct myself to assure the just, 
speedy and inexpensive determination of every action and resolution of every controversy. I 
will abstain from all rude, disruptive, disrespectful and abusive behavior, and will at all times 
act with dignity, decency and courtesy. I will respect the time and commitments of others. 
I will be diligent and punctual in communicating with others and in fulfi lling commitments. I 
will exercise independent judgment and will not be governed by a client’s ill will or deceit. 
My word is my bond.

Complaining About Unprofessional Behavior:
  
Complaints about perceived unprofessional behavior by a lawyer may be made by a member 
of the public, by another lawyer or by a member of the judiciary. Complaints made by phone 

P  C

Continued On Next Page . . .
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will be confi dential. Written complaints may become part of the public record. There are two 
avenues available:

(1) Local Professionalism Panel: Each judicial circuit has a Local Professionalism Panel 
comprised of local attorneys who have been appointed for this purpose and are found at 
www.fl oridabar.org/lpp.  This may be done informally by phone or more formally by email 
or regular mail. The Panel member will attempt to resolve the complaint informally if possible, 
or may choose to refer it to the Attorney Consumer Assistance and Intake Program (ACAP) 
for further action.
  
(2) Attorney Consumer Assistance and Intake Program (ACAP): This program fi elds and 
screens complaints against members of The Florida Bar. Depending on the nature and 
severity of the professionalism complaint, ACAP may either resolve the matter informally or 
refer it to the appropriate branch offi  ce of The Florida Bar’s Lawyer Regulation Department 
for further action. Complaints may be initiated informally through ACAP either by phone or in 
writing. A formal complaint may also be fi led under oath, as required by Rule 3-7.3 (c) of The 
Rules Regulating The Florida Bar. For more information, visit: www.fl oridabar.org/public/
acap/assistance/.

Welcome Back From Summer!

Please be on the lookout in upcoming issues of The SideBar 
for these exciting upcoming events:

• International Night jointly sponsored with the Diversity 
Committee – stay tuned for date and venue in downtown 
Stuart this September/October – all members and family are 
welcome to participate.  Enjoy the international cuisines and 
an open mic night!

• Coff ee and Happy Hour events at the Blue Door and other venues 
in Stuart – don’t miss the gatherings to get updates on the newest 
developments, including but not limited to post-Matter of A-B- decision 
on asylum cases involving victims of domestic violence and gang-related 
abuses; Pereira Motions to Reopen and Terminate; New USCIS NTA 
authority and practice; and numerous proposed/pending changes to 
policy, procedure and law.

• Join the Immigration Committee for event information and email updates 
by contacting Angelina Castro at ACastro@ACLawSolutions.com.  

P  C

I  C

Continued From Previous Page . . .
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• IOTA and Escrow Accounts

• Business Checking or Analysis Business Checking Accounts

• First Order of 3 on-a-page business checks at no charge

• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent

• Remote Deposit Capture

• Operating Lines of Credit*

• Term Loans for Purchases of Commercial Real Estate*

• 401K Advisory Services

As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida

based community banks that specialize in building relationships with business owners and

professionals. With a full range of commercial banking products and a team of experienced local

bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice: For You and Your Employees:

• Personal Accounts for Yourself and
Your Employees

• Free Initial Order of Personal Checks

• Free Internet, Bill Pay and Mobile Banking

• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services

Introducing Legal Edge...

A unique group of

banking services

created especially for

Legal Practices.

“

”
“Legal Edge” Banking Service

C e n t e r S t a t e B a n k . c o m   
Dec. 2017

*Subject to credit approval
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E  L  C
FLORIDA’S NEW INJUNCTION FOR PROTECTION AGAINST 

EXPLOITATION OF ELDERLY PERSONS AND DISABLED ADULTS

Beginning July 1, 2018, Florida’s new Statute Section 825.1035 creates a special 
new injunction for protection against exploitation of vulnerable persons, specifically, 
the elderly and disabled.  The new law is geared to make the filing of a Petition 
as easy as possible. It requires privacy for the Petitioner and an informational 
brochure to be provided, as well as reasonable assistance from the deputy clerks.

Found in Title XLVI - CRIMES, the injunction is aimed at offering protection for 
those most vulnerable. The Clerk may not charge the Petitioner any filing fee, 
any fee for certified copies nor any fee to the Sheriff’s Department for service of 
process.   There is no requirement for an attorney to represent the Petitioner.

Further, the statute recognizes the transient nature of many of those it is designed to help.  There 
is no minimum requirement of residency to petition for the injunction.

The filing party is limited to:  a vulnerable adult in imminent danger of being exploited, his or 
her guardian, a person or organization working on behalf of the vulnerable adult with his or 
her permission, or a Petitioner in simultaneously filed Petitions to determine incapacity and for 
appointment of a guardian. 

Think of the new 825.1035 as being another tool for the protection for your clients.
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2018 S  C  R

MCBA to Award $5,000 for 2019 Scholarship Program

If you know of a senior graduating from any public or private Martin County 
High School Program, let them know to be on the lookout for details on our 
Scholarship opportunities.  Specifi cs will be made available on our website 
and in next month’s issue of The SideBar. The deadline for applications is 
December 1, 2018!

 Additionally, if you are interested in being on the selection committee, contact 
me at ehunter@sheilabiehl.com.

Thank you to our generous scholarship sponsors again this year: TD Bank and Jack Sobel 
of Donaldson & Weston. 

J  S

D   W

772-266-5555
jsobel@dwinjurylaw.com

Offi  ces in Stuart and West Palm Beach

B  C  
C  T  L

Personal Injury
Trial Attorney

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll 
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450 
Provide MCBA’s Affi  nity code (AG345)  
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PRO BONO COMMITTEE

October 22, 2018 ~ Volunteer at the Ask-A-Laywer Event 

National Pro Bono Week allows us to draw attention to the need for pro bono services while 
celebrating the pro bono work that you provide all year! This year Pro Bono Week is October 
21st – 27th.  The MCBA Pro Bono Committee is celebrating pro bono week with an “Ask-A-
Lawyer” event.  The event is being held on Monday, October 22, 2018, from 3:00 p.m. to 
6:00 p.m.  Location is to be determined. FRLS will pre-screen clients and set appointments 
for 30-minute consultations.  Appointments are for on-site counsel and advice only with NO 
ongoing commitment. We need volunteers! Volunteer for 1, 2, or 3 hours! 

October 26, 2018 ~ Attend the 19th Circuit Bench Bar Conference 

To view the program and register please visit www.frls.org 

To volunteer for the Ask-A-Lawyer or for additional information about the events, please contact:

Glenda Montes de Oca, Pro Bono Coordinador at glenda.montesdeoca@frls.org
Jane Cornett, Esq., Pro Bono Committee Co-Chair at jcornett@bplegal.com
Maxine Noel, Esq., Pro Bono Committee Co-Chair at mnoel@gglawyers.com

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of the article. Views and 
conclusions expressed in articles and ads herein are those of the authors or advertisers and not necessarily those of the officers, directors, 
or staff  of the Martin County Bar Association. Further, the Martin County Bar Association and staff  do not endorse any product or service 
advertised. All advertising is subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been provided courtesy of: Legal Consulting 
Services, Inc.



To refer a case immediately, call 1-561-444-4440, or you may email intakelead@800goldlaw.com 
Include all of your case details, and we’ll let you know right away if we can help.

WHO DO YOU REFER
YOUR PERSONAL INJURY CASES TO?

1-800-GOLD-LAW | 800GOLDLAW.COM

Craig M. Goldenfarb, Esq.

Spencer T. Kuvin, Esq.

Carl J. Wald, Esq.

Jorge L. Maxion, Esq.

Donald W. Vollender, Esq.

Jeffery D. Kirby, Esq.

Seth W. Pachter, Esq.FOUNDER / PRINCIPAL ATTORNEY

LITIGATION DIRECTOR

CIVIL TRIAL ATTORNEY 

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

CIVIL TRIAL ATTORNEY

PRE-SUIT ATTORNEY

Our employees love where they work! That’s why we 
were awarded the #1 Overall Top Workplace by the 
Sun-Sentinel in 2018 for the Small Employer Category. 

In addition to your guaranteed 25% Referral Fee, 
this is just one more of the many reasons that your 
personal injury referrals are safe in our hands.

Read about our distinguished award by going to: 
https://gld.la/twp-locg-2018

SunSentinel
2017 - 2018

#1 Rank 2018     #3 Rank 2017
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Join Us!
We hope you all had a relaxing and fun summer break! We are 
pleased to be co-chairing the Trial Lawyers Committee for another 
year and hope to be able to provide informative and interesting 
topics for our monthly lunch meetings. Should you wish to plan 
in advance, the luncheon dates this year will be:

September 13, 2018
October 11, 2018
January 10, 2019
February 14, 2019

March 14, 2019
April 11, 2019
May 9, 2019

We are again fortunate to be able to utilize the conference room at Gunster located at 800 SE 
Monterey Commons Blvd #200 in Stuart for our lunch meetings, which will begin at noon. As 
always, lunch will be provided. 

Our speaker for the September 13th meeting will be Kevin Crosby, who will be giving an insightful 
presentation on patent and intellectual property law. Mr. Crosby is an attorney at 
Rubin & Rubin and is board certifi ed in intellectual property law. He has been a 
registered patent attorney practicing exclusively in the fi eld of intellectual property 
law since 1987. 

Please RSVP to Adam Guzi at guzi.law@gmail.com by 5:00 p.m. on September 
11th. Space is limited, so we recommend you reply early. 

We look forward to having a great year!

T  L  C

Visit the MCBA website at 
www.martincountybar.com 

for upcoming events, committee 
meetings, and more!

Family and Circuit Civil 
Mediator 

F. Shields McManus 
See calendar online at: 
www.fshieldslaw.com 

then call 772-285-2774 or 
email mediator@fshieldslaw.com
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Another Lesson in the Importance of 
Why Getting to Know Your Clients Counts

While you were on vacation, the Supreme Court decided a case 
that should be near and dear to every lawyer’s pocketbook.   
In Lamar, Archer & Cofrin, L.L.P. v. Appling, 584 U.S.  ___ 
(2018), the Court ruled that a debt for outstanding legal fees was 
dischargeable where the debtor made oral misrepresentations 
concerning his ability to pay past and future fees to the law fi rm 
before the fi rm incurred additional fees. 
  
The Bankruptcy Code, 11 U.S.C. §§ 101, et seq., contains two 

exceptions to the debtor’s discharge concerning fraud and false pretenses.  Section 523(a)(2)
(a) excepts debts for money, property or services obtained by false pretenses, or actual fraud, 
other than a statement regarding the debtor’s or an insider’s fi nancial condition.   Section 
523(a)(2)(B), excepts debts for money, property or services obtained by use of a statement in 
writing that is materially false respecting the debtor’s or an insider’s fi nancial condition 
on which the creditor reasonably relied that the debtor caused to be published with the intent 
to deceive. 

In this case, Appling hired Lamar to represent him in business litigation.   Appling fell behind 
in his legal bills. After Lamar informed Appling the fi rm intended to withdraw, Appling advised 
Lamar that he was expecting a substantial income tax refund, enough to cover delinquent and 
future fees.   Lamar relied on this statement and continued performing legal services.   Appling 
applied for and received a smaller income tax refund. Appling spent the refund.  When Lamar 
and Appling met nearly six months later, Appling lied to Lamar and told Lamar that Appling 
had not yet received the income tax refund. Lamar relied on that statement and continued to 
provide more legal services and delay collection of outstanding fees.  Lamar subsequently 
initiated a suit to collect the outstanding fees and Appling and his wife fi led for Chapter 7. 

Lamar fi led a suit under §523(a)(2)(A) instead of §523(a)(2)(B) because the latter provision 
only discharges debts arising from a false statement concerning a debtor’s fi nancial condition 
upon which there was reasonable reliance when the debtor issued the falsehood in writing 
with intent to deceive.  Since Appling’s misrepresentations were oral, neither §523(a)(2)(A) 
nor §523(a)(2)(B) provided Lamar an avenue for relief.

Every law fi rm has or will fi nd itself at that crossroad where it is torn between continuing a 
case on behalf of a client and facing the economic realities of the business of the practice of 
law.  When faced with this dilemma, a law fi rm will be best served by performing its own due 
diligence and obtain written proof of the ability to pay before proceeding in order to preserve 
any claims for outstanding fees in the event of a bankruptcy. That is not a bad habit, after all.   

B  C
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But Wait, There’s More:  
Filing Separate Notices of Appeals for Fees and Costs Judgments*

An order awarding attorney’s fees and costs is a separate order 
from an order of fi nal judgment. Thus, in order to preserve your 
right to appeal an order awarding attorney’s fees and costs, you 
must take certain steps. If the Final Judgment and the Order 
awarding attorney’s fees are entered close in time, you can:

If the order on attorney’s fees and/or costs is not entered until 
after you have already fi led a notice of appeal of the Final Judgment, you can:

1) File a separate notice of appeal specifi cally referencing the Order on attorney’s fees; or

2) Amend your initial notice of appeal to refl ect that you are also appealing the Order 
awarding attorney’s fees and costs.  

See Ins. Co. of N. Am. v. Welch, 266 So. 2d 164 (Fla. 4th DCA 1972) (fi nding that a notice of appeal 
of a fi nal judgment must be fi led within 30 days of the judgment and a separate notice of appeal 
must be fi led within 30 days after entry of an order awarding attorney’s fees).

The fact that you fi led a notice of appeal of an underlying fi nal judgment is insuffi  cient in order to 
preserve your right to appeal a separate order awarding attorney’s fees. See Bove v. Ocwen Fin. 
Corp., 763 So. 2d 347 (Fla. 4th DCA 1998) (Appeal taken from one judgment cannot provide a 
basis for appellate review of a subsequently rendered, separate and independent fi nal judgment.)

In Bove, the only reason for appealing the cost judgment was to reverse the cost judgment in the 
event the underlying judgment was reversed.  The Fourth DCA denied the motion as untimely 
because it was seven (7) days late. The opinion suggests that parties consider stipulating that the 
fees and costs judgment be reversed if the main judgment is reversed in order to save fi ling fees 
and attorney’s fees.   A footnote also suggests that a party who fails to appeal the fees and costs 
judgment can seek relief pursuant to Rule 1.540, which authorizes a court to relieve a party from 
a fi nal judgment on the ground that a prior judgment has been reversed.  

After you fi le the notice of appeal, remember to tell yourself, “But wait, there’s more.”

For more information on this area of law contact us at: 
deng@mrachek-law.com  or  cleininger@wlclaw.com

*Submitted by Carri Leininger and Jessica Gregory.

Appellate Practice Committee

1) File a notice of appeal that references both the Final 
Judgment and the Order on attorney’s fees.
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

Congratulations to Barbara Kibbey Wagner, Jordan Wagner and 
big brother Luke on the arrival of baby Esther Kibbey Wagner born 
on July 13th (weighing in at 7 pounds, 8 ounces).

Best of luck to Judge Jennifer Alcorta Waters who was sworn in on August 24, 2018 
at the Martin County Courthouse. 

Kudos to Trial Attorney Phyllis Miller-Gillespie, who was recently admitted to the 
Bar of the Supreme Court of the United States. She joined Gary, Williams, Parenti, 
Watson and Gary, PLLC’s Medical Malpractice department in June of 1997, and now 
manages the Medical Malpractice Department handling complex medical negligence, 
breach of contract and personal injury cases for clients all over the country. 

Governor Rick Scott recently appointed former MCBA President Mark Miller, Senior 
Attorney of Pacifi c Legal Foundation, to the Fourth DCA Judicial Nominating Commission 
eff ective until July 1, 2022. 

Florida Rural Legal Services welcomes Mary Diaz as the new  Martin County Legal 
Aid Society-funded attorney.  Mary will serve the legal needs of the poor on the 
Treasure Coast (an eff ort made possible through a funding partnership that includes 
the Martin County Board of County Commissioners, United Way of Martin County, 
and the attorneys of the MCBA). Offi  ce hours at the Martin County Courthouse will 
generally be on Tuesdays and Thursdays, and she will work from FRLS’s Stuart offi  ce 
the rest of the week. 

Continued On Next Page . . .
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Bob Kramer, Jim Sopko, John Copeland and Lisa Clasen have 
formed Kramer, Sopko, Copeland and Clasen, P.A. and will continue 
their practice focused on real estate, trusts & estates, probate, tax, 
and civil litigation.   The fi rm is anticipating moving to its new offi  ces 
at 411 SE Osceola Street in the Fall.  

More than 55 employees of the Law Offi  ces of Gary, Williams, Parenti, Watson and 
Gary, P.L.L.C. recently partnered with Stuart-based Treasure Coast Food Bank and 
House of Hope as part of the fi rm’s inaugural Day of Service. Volunteers spent time 
preparing, assembling and packaging meals for the elderly, homeless and families in 
need.

News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYYY

Please send us your news of new hires, promotions, awards, engagements, marriages, child 
births, new addresses and the like for future issues of the SideBar.

Governor Rick Scott announced the appointment of Michael J. Linn to the Nineteenth 
Circuit Court to fi ll the vacancy created by the resignation of Judge Paul B. Kanarek.

Congratulations to current MCBA President Barbara A. Kreitz Cook, manager attorney 
of Barb Cook Law PLLC, for her reappointment to the 19th Circuit JNC. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Continued From Previous Page . . .
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The MCBA Executive Board, on behalf of our 500+ members, would like to recognize 
those members who give countless hours as Chairs or Co-Chairs of our more than 35 
Committees each year.  Many take multiple tours of duty!  The following have passed the 
torch to new members for 2018-19 leaving a strong foundation for this Bar year.  

Our Appreciation To Our Outgoing 2017-18 Committee Chairs!

Rodney Romano
ADR

Joshua D. Ferraro 
ADR

John Stewart 
Board of Governors

Barbara Cook 
Camping/Kayak

Brittany Brooks 
In-House Counsel

Whitney Duteau 
Criminal Law

Phyllis Gillespie 
Diversity

John Carrigan 
Employment & Labor Law

Tyson Waters 
In-House Counsel

Elizabeth Hunter 
Law Day

Christine Moreno 
Legal Resources

George Bush, Jr
Professionalism

Mark Miller 
Scholarship

Trent Steele 
Small & Solo Practice

Niki Marshall 
Social

Lee Tilton 
Wills, Trusts & Estates

Thank You Outgoing 2017-18 Committee Chairs! 
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Admiralty & Maritime Law Committee
Chair: Joanne M. Foster
Guy, Yudin, & Foster, L.L.P.
55 East Ocean Boulevard
Stuart, FL 34994 Tel: (772) 286-7372 ext. 207
Email: jfoster@guyyudinlaw.com

Alternative Dispute Resolution (ADR)
Chair: F. Shields McManus
Law Offi  ces of F. Shields McManus, P.A.
73 SW Flagler Avenue
Stuart, FL 34994 Tel: (772) 285-2774
Email: f.shieldsmac@gmail.com 

Appellate Practice Committee
Co-Chair: Donna L. Eng
Mrachek Law
1000 SE Monterey Commons Boulevard, Suite 306
Stuart, FL 34996 Tel: (772) 221-7757
Email: deng@mrachek-law.com   

Appellate Practice Committee
Co-Chair: Carri S. Leininger 
Williams, Leininger & Cosby, P.A.
11300 US Highway 1, Suite 300
North Palm Beach, FL 33408 Tel: (561) 615-5666
Email: cleininger@wlclaw.com   

Camping / Kayak Committee
Chair: Marc S. Teplitz
Law Offi  ce of Marc S. Teplitz, P.A.
73 SW Flagler Avenue
Stuart, FL 34994 Tel: (772) 283-0191 
Email: mteplitzlaw@bellsouth.net

Constitution Week Committee
Co-Chair: Honorable Alan O. Forst
Fourth District Court of Appeal
Tel: (561) 242-2078
Email: usakids@comcast.net

Constitution Week Committee
Co-Chair: Richard Levenstein
Nason Yeager Gershon White & Lioce, P.A.
3001 PGA Boulevard, Suite 305
Palm Beach Gardens, FL 33410 Tel: (561) 686-3307 
Email: rlevenstein@nasonyeager.com

Community Association Committee
Chair: J. Henry Cartwright
Fox McCluskey Bush Robison, PLLC
3473 SE Willoughby Boulevard
Stuart, FL 34994 Tel: (772) 287-4444 ext. 253
Email: hcartwright@foxmccluskey.com

The MCBA Executive Board Thanks Our 
2018–2019 Committee Chairs!

Co-Chair: Jordan M. Showe
Robert J. Watson, P.A.
3601 SE Ocean Boulevard, Suite 004
Stuart, FL 34996 Tel: (772) 288-1880
Email: jordanshowelaw@gmail.com

Criminal Law Committee
Co-Chair: Stephen P. Smith
The Ticket Clinic
1502 SE Port St Lucie Boulevard
Port St Lucie, FL 34952 Tel: (561) 358-6506
Email: lawsmiths@gmail.com

Criminal Law Committee

Chair: Usha Maharajh
Public Defender's Offi  ce - 19th Circuit
100 SE Ocean Boulevard, Suite 300 
Stuart, FL 34994 Tel: (772) 288-5581
Email: usha.maharajh@pd19.org 

Diversity Committee
Chair: Portia B. Scott
Portia B. Scott, Chartered
921 SE Central Parkway
Stuart, FL 34994 Tel: (772) 287-0096
Email: portia@pbselderlaw.com                                        

Elder Law Committee

Bankruptcy Law Committee
Co-Chair: Jon L. Martin
Jon L. Martin Attorney At Law
901 SW Martin Downs Boulevard, Suite 309 
Palm City, FL 34990 Tel: (772) 419-0057
E-mail: jlm@jonlmartinlaw.com

Bankruptcy Law Committee
Co-Chair: Nick Bangos
Nicholas B. Bangos, P.A. 
2560 PGA Boulevard
Palm Beach Gardens, FL 33410 Tel: (561) 781-0202 
Email: nbb@nickbangoslaw.com
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Immigration Law Committee
Co-Chair: Angelina Castro
AC Law, P.A.
2646 SW Mapp Road, Suite 104
Palm City, FL 34990  Tel: (772) 210-2764
Email: acastro@aclawsolutions.com

Immigration Law Committee
Co-Chair: Christopher Anthony Gaston
Gaston Law Firm
10 SE Central Parkway, Suite 450
Stuart, FL 34994 Tel: (772) 219-0101
Email: offi  ce@gastonlawfi rm.com

Law Day
Chair: Barbara Kreitz Cook
Barb Cook Law PLLC
759 SW Federal Highway, Suite 216
Stuart, FL 34994 Tel: (772) 708-8105
Email: barbcook@BarbCookLaw.com

Immigration Law Committee
Co-Chair: Maria S. Zequeira
Law Offi  ces of Maria S. Zequeira, P.A.
900 SE Ocean Boulevard, Suite 212B
Stuart, FL 34994  Tel: (772) 631-2127 ext. 1
Email: zequeiraesq@aol.com

Judicial Relations Committee
Chair: Preethi Sekharan
Gunster, Yoakley & Stewart, P.A.
800 SE Monterey Commons Boulevard, Suite 200 
Stuart, FL 34996 Tel: (772) 288-1980 
Email: psekharan@gunster.com

Justice Teaching
Chair: Judge William L. Roby
100 E Ocean Boulevard
Stuart, FL 34994
Tel: (772) 463-3281
Email: robyw@circuit19.org

Legal Resource Committee
Chair: Eric Buetens
Eric Buetens, Attorney
381 SW Timber Trail
Stuart, FL 34997 Tel: (772) 546-6633
Email: ebuetens@metrolink.net

Golf Committee
Co-Chair: Glenn Webber
Glenn J. Webber, P.A.
101 SE Ocean Boulevard, Suite 203
Stuart, FL 34994 Tel: (772) 287-5600
Email: glenn@webberfl .com

Foreclosure Committee
Chair: Adam G. Schwartz
Akerman LLP
777 South Flagler Drive, 1100 West Tower
West Palm Beach, FL 34401 Tel: (561) 671-3618
Email: adam.schwartz@akerman.com

Golf Committee
Co-Chair: Jack Sobel
Donaldson & Weston, P.A.
2400 SE Federal Highway, Suite 320
Stuart, FL 34994 Tel: (772) 266-5555 
Email: jsobel@dwinjurylaw.com

The MCBA Executive Board Thanks Our 
2018–2019 Committee Chairs!

Employment/Labor Law Committee
Co-Chair: David Miklas
Law Offi  ce of David Miklas, P.A.
PO Box 12996
Fort Pierce, FL 34979 Tel: (772) 465-5111
Email: david@miklasemploymentlaw.com 

Family Law Committee
Co-Chair: Linda L. Weiksnar
Crary Buchanan
759 SW Federal Highway, Suite 106 
Stuart, FL 34994 Tel: (772) 287-2600 
Email: llw@crarybuchanan.com

Family Law Committee
Co-Chair: Kristen L. Bishop
Zweben Law Group, P.A.
532 Colorado Avenue
Stuart, FL 34994 Tel: (772) 223-5454
Email: kristen@zwebenlawgroup.com

Employment/Labor Law Committee
Co-Chair: Stuart M. Address 
Stuart M. Address, P.A. 
611 SW Federal Highway, Suite A 
Stuart, FL 34994  Tel: (772) 781-8003
Email: stuart@stuartaddresslaw.com
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The MCBA Executive Board Thanks Our 
2018–2019 Committee Chairs!

Professionalism Committee
Co-Chair: Beth Alcalde
Akerman LLP
777 South Flagler Drive, 1100 West Tower
West Palm Beach, FL 34401
Tel: (561) 653-5000
Email: beth.alcade@akerman.com 

Professionalism Committee
Co-Chair: Niki T. Marshall
Marshall Law
850 NW Federal Highway, Suite 187
Stuart, FL 34994 Tel: (772) 497-6454
Email: marshall.law.fl @gmail.com

Paralegal Committee
Chair: Pamela Lewis, FRP
Mrachek Law
1000 SE Monterey Commons Boulevard, Suite 306
Stuart, FL 34996 Tel: (772) 221-7757
Email: plewis@mrachek-law.com

Pro Bono Committee 
Co-Chair: Maxine A. Noel
Grazi & Gianino, LLP
217 East Ocean Boulevard
Stuart, FL 34994 Tel: (772) 286-0200
Email: mnoel@gglawyers.com

Pro Bono Committee 
Co-Chair: Jane L. Cornett
Becker Lawyers
759 SW Federal Highway, Suite 213
Stuart, FL 34994  Tel: (772) 286-2990 
Email: jcornett@beckerlawyers.com           

Scholarship Committee
Chair: Elizabeth R. Hunter
Sheila Biehl, P.A.
815 SE Osceola Street 
Stuart, FL 34994 Tel: (772) 223-5353
Email: ehunter@sheilabiehl.com 

Social Media Committee     
Chair: Adam G. Schwartz
Akerman LLP
777 South Flagler Drive, 1100 West Tower
West Palm Beach, FL 34401 Tel: (561) 671-3618
Email: adam.schwartz@akerman.com

Softball Committee
Co-Chair: Bryan D. McLaughlin
Peterson Bernard
416 SE Flamingo Avenue 
Stuart, FL 34996 Tel: (772) 286-9881 ext. 1874
Email: Bryan.McLaughlin@petersonbernard.com

Social Media Committee     
Co-Chair: Brandon V. Woodward
The Law Offi  ce of Brandon Woodward, P.A.
27 SE Ocean Boulevard
Stuart, FL 34994 Tel: (772) 497-6544
Email: brandon@woodwardcounsel.com

Social Committee      
Co-Chair: R. Wayne Richter
Law Offi  ces of R. Wayne Richter, P.A.
850 NW Federal Highway, Suite 444
Stuart, FL 34994 Tel: (772) 261-8588
Email: wayne@richterlawpa.com 

Small & Solo Practice Committee
Chair: Kathryn L. McHale 
Kathryn L. McHale, LLC
225 Peruvian Avenue
Palm Beach, FL 33480 Tel: (561) 379-5030
Email: Kathy@KMcHaleLaw.com

Softball Committee
Co-Chair: Raymond G. Robison 
Fox McCluskey Bush Robison, PLLC
3473 SE Willoughby Boulevard
Stuart, FL 34994 Tel: (772) 287-4444 ext. 255
Email: robison@foxmccluskey.com

Social Committee
Co-Chair: Jeff rey Friedman
Vassallo, Bilotta, Friedman & Davis
50 E. Ocean Boulevard, Suite 201
Stuart, FL 34994 Tel: (772) 221-8262 ext. 223
Email: Jeff rey@vassallobilotta.com

Tennis Committee
Chair: Fernando M. Giachino 
Fernando M. Giachino, P.A.
3601 SE Ocean Boulevard, Suite 204
Stuart, FL 34996 Tel: (772) 266-4184
Email: fernando@giachinolaw.com
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Don’t Forget Your 2018-2019 
Membership Renewal

PAST DUE as of July 1, 2018 
Renewals are due on July 1st each year.  If you haven’t sent 

yours in yet, it is now PAST DUE. 
 The application can be downloaded from the website at: 

www.martincountybar.com 
(under the dropdown titled: Our Members) 

Only members in good standing will continue to be listed on 
our website with all their contact information, professional 
headshot and in our FREE Referral Program by Practice 

Area.  

Only members are eligible for 
FREE Law Library CLE Benefi ts, 

FREE lunches, and access to our committee programs.

SIDEBAR

**If you are a full-time Government attorney you may be entitled to a reduction in dues – call (772) 220-8018. 

SideBar 

The MCBA Executive Board Thanks Our 
2018–2019 Committee Chairs!

Wills, Trusts & Estates Law Committee
Co-Chair: Nicola J. Melby 
McCarthy, Summers, Bobko, Wood, Norman, 
Bass & Melby
2400 SE Federal Highway, Fourth Floor
Stuart, FL 34994 Tel: (772) 286-1700 
Email: njm@mccarthysummers.com

Young Lawyers Division
Co-Chair: Matthew L. Worsham
Sheila Biehl, P.A.
815 SE Osceola Street 
Stuart, FL 34994 Tel: (772) 223-5353
Email: mworsham@sheilabiehl.com

Trial Lawyers Committee
Co-Chair: Adam Michael Guzi
The Law Offi  ces of David Golden
903 SE Central Parkway
Stuart, FL 34994 Tel:(772) 220-4400 
Email: guzilaw@gmail.com

Wills, Trusts & Estates Law Committee
Co-Chair: Nancy Ferraro
The Law Offi  ces of Travis R. Walker, P.A
1235 SE Indian Street, Suite 101
Stuart, FL 34997 Tel: (772) 708-0952
Email: nferraro999@gmail.com

Trial Lawyers Committee
Co-Chair: Todd Norbraten
Rubin & Rubin
111 SE Osceola Street, Suite 200
Stuart, FL 34994 Tel: (772) 283-2004
Email: tnorbraten@rubinandrubin.com

Young Lawyers Division
Co-Chair: Jeanette M. Lugo
Offi  ce of the Public Defender
216 S. 2nd Street
Fort Pierce, FL  34950 Tel: (772) 462-2048
Email: jeanette.lugo@pdg19.org

5K Run Committee
Co-Chair: Gene Richard Zweben
Zweben Law Group, P.A.
532 Colorado Avenue
Stuart, FL  34994 Tel: (772) 223-5454
Email: gene@zwebenlawgroup.com

5K Run Committee
Co-Chair: Sarah Pauline Vickers, Ph.D.
Indiantown Law, LLC
4969 SE Dixie Highway
Stuart, FL 34997 Tel: (772) 210-5468
Email: indiantownlaw@aol.com 
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Save-The-Dates

We have secured our dates for our upcoming CLE dinner 
meetings for this term as follows:  9/19/18, 11/14/18, 1/16/19, 
3/20/19, 5/15/19. All meetings will begin at 5:30 p.m.  

Our fi rst speaker on September 19, 2018 will be Scott 
Konopka, Esquire who will speak to us about the local 
Grievance Committee. RSVP by September 14th to Plewis@
mrachek-law.com.

A Big thank you to all the speakers for last year’s term and especially to Fox McCluskey 
Bush Robison, PLLC and Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss for 
hosting the meetings and to Michael Spotts, Esquire and Rosenthal & Levy for sponsoring 
a dinner for us.   

Speakers and topics will be announced soon!  If you are interested in presenting, please 
contact me at Plewis@mrachek-law.com for information and availability.

All meetings will be held at the Stuart offi  ce of  Mrachek, Fitzgerald, Rose, Konopka, Thomas 
& Weiss, P.A. (1000 SE Monterey Commons Boulevard, Suite 306).

Join Us!

We look forward to co-chairing the 2018-19 Wills, Trust & 
Estates Committee and hope you will join us at our monthly 
lunch meetings.  Our fi rst meeting will be held on September 
6, 2018 at noon.  Please RSVP to nferraro999@gmail.com 
by September 4, 2018.
  

Please save-the-dates for 2018-19 meetings and look for 
more information in future issues of The SideBar:

Space is limited, so we recommend you reply early. 

We look forward to a great year!

February 7, 2019
March 7, 2019
April 4, 2019
May 2, 2019
No meetings in June, July or August

October 4, 2018
November 1, 2018
December 6, 2018
No meeting in January 
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Law Library Update

The Martin County Law library has relocated to the fi rst fl oor reference area of 
the main branch of Martin County’s library system, The Blake Library at 2351 
SE Monterey Road in Stuart. Legal research assistance will continue to be 
off ered Monday through Thursday (noon to 4:00 p.m.); Blake Library hours 
are Monday – Thursday (10 a.m. to 8 p.m.) with all other days open 10 a.m. 
to 5:30 p.m. except for Sunday (closed). 

CLE seminars are available free of charge to all MCBA members through 
the Clerk of Court Offi  ce - Offi  cial Records Division at the Martin County 
Courthouse (1st Floor). Non-members may rent them for a fee. 

 
Current CLE Seminars Available Include The Following:

• MCBA Monthly Lunch Meeting March 17, 2017 – good through 9/17/2018 – Credits: 1 
General CLE Credit. Speaker: Former U.S. Senator George LeMieux, Chair of Gunster 
Law; Topic: 2017 Florida & The Future of Law

• Survey of Florida Law 2017(2 copies) - good through 9/24/2018 – Credits: 14.5 General, 
3.0 Ethics, 2.0 Technology; Certifi cation Hours (Max 2.0 hours): 1.0 Appellate Practice, 1.0 
Business Litigation, 1.0 City/County/Local Government Law, 2.0 Elder Law, 1.0 Marital & 
Family Law, 1.0 State/Federal Government & Administrative Practice, 1.0  Tax Law, 2.0 
Wills Trusts & Estates 

• 2017 Wills, Trusts and Estates Certifi cation Course and Advanced Practice Update – 
good through 10/7/2018 - Credits: 18.5 General, 1.0 Ethics; Certifi cation Hours: 18.5 Wills 
Trusts & Estates, 18.5 Tax, 1.5 Real Estate, 18.5 Elder Law

• MCBA Monthly Lunch Meeting August 18, 2017 – good through 10/21/2018 – Credits: 
1 General CLE Credit and 1 Substance Abuse Credit.  Speakers: Judge Steven Levin and 
Sheriff  William Snyder; Topic: 2017 Opioid Crisis in Martin County and Beyond

• MCBA Monthly Lunch Meeting - November 17, 2017 – good through 3/15/2019. Credits: 
1 General CLE Credit and 1 Bias Elimination CLE  Speaker: Judge Magistrate Shaniek 
Maynard; Topic: Diversity

• Probate Law 2017 Seminar – good through 5/3/2019. Credits: 8.5 General, 1.0 Ethics, 1.0 
Technology; Certifi cation Hours: 8.5 Elder Law, 1.0 Tax, 8.6 Wills, Trusts & Estates

L  R  C  

Continued On Next Page . . .
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• 50 Practice Tips From Highly Successful Solo & Small Firm Practitioners – good 
through 6/18/2019. Credits: 1 General CLE Credit.

• 2018 Civil Trial Update & Board Certifi cation Review – good through 8/1/2019. Credits: 
15.0 General, 2.0 Ethics, 1.0 Technology; Certifi cation Hours: 2.0 Appellate, 15.0 Business 
Litigation, 15.0 Civil Trial

• MCBA Monthly Lunch Meeting – February 16, 2018 – good through 8/16/2019. Credits: 
1 General CLE Credit, 0.5 Mental Illness and 0.5 Substance Abuse Speaker: Scott M. 
Weinstein, Ph.D.; Topic: Florida Lawyers Assistance Services Overview (Substance Abuse 
& Mental Health)

• 2018 Wills, Trusts,  & Estates Certifi cation Course - good through 10/6/2019 – Credits: 
21.5 General, 1.0 Ethics, 1.0 Technology; Certifi cation Hours: 21.5 Elder Law,  1.5 Real 
Estate, 1.0 Business Litigation, 21.5  Tax Law, 21.5 Wills Trusts & Estates 

• 2018 Annual Wealth Protection Program - good through 11/4/2019 – Credits: 8.0 General; 
Certifi cation Hours: 3.0 Business Litigation, 1.0 Marital & Family Law, 8.0  Tax Law, 8.0 
Wills Trusts & Estates 

• Nuts & Bolts: The New Florida Statute 825.1035 (Elder Law)   - good through 11/16/2019 
– Credits: 2.5 General; Certifi cation Hours: 2.5 Elder Law

• Survey of Florida Law 2018 - good through 11/15/2019 – Credits: 13.5 General; 1.0 Ethics; 
3.0 Technology; 0.5 Mental Illness; 0.5 Substance Abuse.  Certifi cation Hours (Max 2.0 
hours): 2.0 Business Litigation; 2.0 Civil

Look for new content coming soon!  If you have new CLE seminar suggestions, please e-mail 
martincountybarassociation@msn.com for consideration.

CLE Donations Accepted
If you have unexpired Audio CLE’s you are willing to donate to share with your MCBA colleagues, 
please contact us at martincountybarassociation@msn.com and we will make arrangements 
to pick them up.  Our thanks to Jeff rey Fulford for his recent Civil Trial CLE donation.

L  R  C  
Continued From Previous Page . . .
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 M  C  L  A  S

KIBBEY | WAGNER
PRESENTS TWO NIGHTS IN NAPA RAFFLE

TO SUPPORT THE MARTIN COUNTY LEGAL AID SOCIETY!
What: A ticket raffl  e giveaway for a three-day, two-night trip, economy airfare included, to 
Rancho Caymus Inn, the #1 Rated hotel in Napa according to Trip Advisor! Prize includes 
a complimentary breakfast, pool, fi replaces, fi re pits, and more!

Why: To raise funds for the Martin County Legal Aid Society, and to allow the winner a 
great trip!

When & Where: This year at each and every MCBA monthly luncheon look for our Pro 
Bono/Legal Aid table selling raffl  e tickets (one ticket for $25, fi ve for $100.)

Who: This raffl  e made possible through the generosity of Richard Kibbey, Jordan Wagner, 
and Barbara Kibbey Wagner! 

Every dollar received from the raffl  e ticket sales will fund the Legal Aid Society-FRLS Martin 
County attorney position. We will sell tickets all year and then the drawing for the winner 
will take place at the 2019 Annual Banquet! Buy tickets to win - and to donate to a good 
cause! You do NOT need to be present at the Banquet to win.

F  F  L  A  P
Did you know that The Florida Bar provides free virtual legal information through its cooperative eff ort with the 
American Bar Association to low-income Floridians via the Florida Free Legal Answers program?  
  
Members of the public can go to https://fl orida.freelegalanswers.org to sign up and answer a few questions 
to see if they qualify to use the service (household income below 250 percent of federal poverty guidelines; 
have less than $10,000 in total assets; be at least 18 years old; and not be incarcerated).  After registering, they 
may ask a specifi c question about noncriminal legal issues.  The information users provide is confi dential, and 
the answers are not associated with the user’s name. Lawyers will see only the information associated with a 
user’s legal issue.  Users will not know the name of the lawyers who answer their questions unless the lawyers 
choose to provide it, a user makes a specifi c request for the name of the lawyer or it is required by a court of law. 
 
More than a third of the 2,200 questions since its launch last year have related to family matters such as 
divorce, child support, adoption and name change. Another 16 percent were connected to housing or landlord/
tenant issues. Other legal issues include domestic violence, bankruptcy, consumer issues, education, 
employment, workers’ compensation, wills and estate planning. Note that Florida Free Legal Answers does 
not answer questions on criminal law.  Florida lawyers may enroll to join the eff ort by visiting https://fl orida.
freelegalanswers.org, clicking on “Volunteer Attorney Registration” and agreeing to the attorney agreement.
 
For more information, visit: https://fl orida.freelegalanswers.org or contact Mark Hohmeister (mhohmeister@
fl oridabar.org  or 850-561-5764).
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The Florida Bar Updates / Board Of Governor’s Report

Board of Governors Report

At the July 27, 2018, Florida Bar Board of Governors meeting 
in Hollywood, Florida, the Board agreed unanimously, with 
one abstention, to support the position that a parental 
leave continuance be added to the Florida Rules of Judicial 
Administration by the Florida Supreme Court. The Board’s 
input – which was requested by the Supreme Court – 

along with the majority and minority positions of the Bar’s Rules of Judicial 
Administration Committee, was to be submitted to the Florida Supreme Court 
by August 31, 2018. The Supreme Court can choose to consider a proposed rule on its own 
and, if it decides to, will publish the rule for comments and may schedule oral argument.

Keep updated on Florida Bar initiatives and Board of Governor information, meeting minutes 
and reports by visiting the website regularly (www.fl oridabar.org)! A direct link can be found 
at the Bar’s Home page by clicking the “About The Bar” link.

Notice: Your clients and the public at large can now access online courses directly through the MCBA website.  
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are 
included online and programs can be started/stopped, picking up where you left off , as many times as 
you like. Help the MCBA promote this community service while generating income to support local 
initiatives!

Florida Online Traffi  c School Courses:

• Basic Driver Improvement 4-hour course (Traffi  c Ticket - TCAC)
• First-time Driver 4-hour course
• Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
• Florida Mature Driver Program 6-hour course

All traffi  c courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored 
by the American Safety Council.

Parent Education and Family Stabilization Online Course:

This four-hour course is required by Florida law for concerned parties seeking to obtain a fi nal judgment 
of dissolution of marriage in Florida when minor children are involved. The course is approved by the 
Department of Children & Families and provided by a division of the University of Continuing Education.

The courses are provided via the American Safety Council which is the leading source for online driver 
education, workplace safety training, continuing education, online business and security solutions, and 
more!

O  R  O   T  MCBA
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T  S  B  - A  2018

Employment Law Update*

One of the most signifi cant employee issues has been 
complaints about the failure of the employer to pay overtime; 
or to properly pay overtime. Unless an employee is “exempt," 
the employer is required under the Fair Labor Standards 
Act (FLSA) to pay overtime at the rate of one and one-half 
times the regular hourly rate for all hours over forty during 
any week. 

If an employee is paid every two weeks, as is common, the 
obligation is NOT to pay for hours over eighty. Instead, the obligation is to pay for any hours in 
excess of forty during any weekly period (i.e. 43 and 35 = 78, but require 3 hours of overtime 
pay). 

The initial issue addressed, when prospective clients contact my offi  ce, is whether the employee 
is “exempt” or “non-exempt." This is not as simple as asking whether the employee is paid 
hourly or by fi xed salary. Often, non-exempt employees (whether paid by fi xed salary or hourly) 
are misclassifi ed as exempt and denied overtime benefi ts. 

There exist two to three dozen possible exemptions from overtime. However, most common 
are three primary exemptions: executive, administrative, and professional. 

For each exemption, the employee must be compensated at a rate of at least $455 weekly. The 
remaining factors under each exemption diff er and exceed the scope of this article. However, 
the fundamental point is that whether an employee is exempt or non-exempt is NOT a function 
of whether he/she is paid hourly or salary. It is also NOT a function of the position title. The key 
to each possible exemption is to review the factors for each exemption and determine if the 
employee satisfi ed the duties and responsibilities set forth, as well as any ability to supervise 
other employees, hire, fi re, discipline, etc. 

Note also that even exemptions may be lost for a pay period, or longer, based upon various 
improper deductions by the employer. For example, an employer may dock a properly exempt 
salaried employee only in full day increments. If an employee takes one-half day off  for a 
doctor’s appointment, and is docked one-half day’s pay, the employer may have lost the 
exemption for that week. 

The foregoing represent important concerns to employers because Plaintiff  lawyers generally 
salivate over overtime cases under the FLSA; even when the employee has been underpaid 
relatively small amounts. The prevailing plaintiff ’s attorney is entitled to reasonable attorneys’ 
fees. 

E   L  L  C

Continued On Next Page . . .
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In many cases, a client may recover a pittance, while the attorney recovers tens of thousands 
of dollars, depending upon how long and aggressively the employer defended against the 
FLSA action. Since an attorney for the prevailing employee is entitled to fees if the employee 
recovers any amount, this should serve as a cautionary warning to employers about the risks 
and pitfalls of failing to properly pay employees and having to defend against an FLSA claim 
generally. 

Often, employers will settle an action early simply to “buy down” their risk. Employers who 
sincerely believe, perhaps correctly, that they acted in accordance with the FLSA, often settle 
just because of the extraordinary risk of large attorney fee awards for defending such an action 
through a jury trial. Plaintiff s’ attorneys are quite aware of this fact. 

Thus, the best practice for an employer is to take every possible step to properly pay their 
employees and to otherwise protect themselves against potentially meritless suits (i.e. by 
having employees certify for each pay period that the hours are accurate and complete). The 
employer must also maintain complete and accurate time records or face severe consequences 
under the FLSA.

*Submitted By Stuart Address. AN AUTHOR’S PERSONAL NOTE: While I typically represent employees, I recently 
represented an employer which chose to defend as opposed to settling pre-suit. In the end, while having viable defenses, 
the employer settled for about the original amount sought pre-suit, PLUS attorneys’ fees to my offi  ce in excess of $10,000. 

E   L  L  C

PRINTING, GRAPHICS & WEB DESIGN

Printing & Graphic Solutions

Business Cards

Stationary

Post Cards

Flyers

Menus

Banners

Signs

Demonstrative Boards

Spiral Technologies

kevin@spiral.tech

772 285.9934

Web Site Design

Hosting

Social Media 

Marketing
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M  C  C    F
A   W  L  (FAWL)

Fore!

The Martin FAWL Members enjoyed 9 holes of golf at the Yacht & Country 
Club on June 22, 2018.  

Martin FAWL has an exciting lineup of events for 2018-2019, including numerous CLE breakfast 
meetings at our new meeting location (Banyan 320), Bowling at Stuart Bowl and numerous 
happy hours and coff ee hours.  

Please join us for our next Board Meeting on September 11, 2018. For more information contact 
me at jmv@mccarthysummers.com.  We hope to see you at our events and hope you will 
join our “Most Outstanding Chapter” of FAWL! 
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W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

In addition to the ongoing benefi ts that come with your MCBA membership, the MCBA is excited 
to continue the Member Benefi ts Program which allows for fi nancial savings and/or member-only 
access. As new off erings are added throughout the Bar year, we will let you know the details! 

Email us at martincountybarassociation@msn.com if you have a suggestion for a local business 
or service you would like us to consider. Visit our website at www.martincountybar.com to review 
all the off erings, direct contact information and to take advantage of the ones currently participating 
in the program.

M  H  M  B !

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local businesses, including 
the Barnes and Noble in Jensen Beach. 
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Florida Real Property and Business Litigation Report

Dyck-O’Neal, Inc. v. Lanham, Case No. SC17-975 (Fla. 2018).
Resolving a confl ict between the district courts of appeal, the Florida Supreme 
Court rules that reserving jurisdiction in a fi nal judgment of foreclosure to award 
a defi ciency judgment does not prohibit a lender from later seeking a defi ciency 
judgment under Florida Statute Section 702.06.

Fischer v. HSBC Bank USA, Case No. 2D16-5307 (Fla. 2d DCA 2018).
A former Chapter 13 debtor may contest standing in a state foreclosure action 
even if he promised in his Chapter 13 proceedings to surrender the property 
to the creditor.

The Bank of New York Mellon v. Garcia, Case No. 3D17-2041 (Fla. 3d DCA 2018).
A duplicate of a modifi cation agreement may properly be introduced into evidence over a Best 
Evidence Rule objection.

Yampol v. Turnberry Isle South Condominium Association, Inc., No. 3D17-2752 (Fla. 3d 
DCA 2018).
An order denying a motion for attorney's fees is an appealable, non-fi nal order when the trial 
court intends there be no further judicial labor.

JBJ Investment of South Florida, Inc. v. Southern Title Group, Inc., Case Nos. 4D16-1925 
& 4D16-3974 (Fla. 4th DCA 2018).
The fact that a title agent, and not the closing attorney, prepared the defective legal description 
attached to the mortgage does not exculpate the attorney from malpractice.

Webber v. D'Agostino, Case No. 4D17-3007 (Fla. 4th DCA 2018).
A contractual prevailing party fees provision does not merge into the fi nal judgment and can 
provide the basis for an award of post-judgment attorney's fees.

Soule v. U.S. Bank National Association, Case No. 2D16-3231 (Fla. 2d DCA 2018).
A successor service's introduction into evidence of a default letter written by a prior servicer does 
not constitute evidence that the letter was mailed.

Gibson v. Wells Fargo Bank, N.A., Case No. 2D16-5632 (Fla. 2d DCA 2018).
A tax refund resulting from a tax return fi led by husband and wife is property rebuttably presumed 
to be owned as tenants by the entireties.

Desulme v. Rueda, Case No. 3D17-1652 (Fla. 3d DCA 2018).
A party must obtain permission from the court appointing the receiver before suing the receiver; 
the only exception is where the receiver has acted outside his or her authority.

R  E   C  L  U

Continued On Next Page . . .
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Griffi  th v. Quality Distribution, Inc., Case No. 2D17-3160 (Fla. 2d DCA 2018).
In a case of fi rst impression for Florida courts, the Second District adopts the In re Trulia, Inc. 
Stockholder Litigation, 129 A.3d 884 (Del. Ch. 2016), standard for analyzing disclosure settlements 
in class action litigation, and holds that supplemental disclosures  "must address and correct a 
plainly material misrepresentation or omission and the subject matter of the proposed release 
must be narrowly circumscribed to encompass nothing more than disclosure claims and fi duciary 
duty claims concerning the sale process" in order for settlement to be approved.

Bluefi eld Ranch Mitigation Bank Trust v. South Florida Water Management District, Case 
No. 4D16-3023 (4th DCA 2018).
An economic injury combined with something more, e.g., a requirement that a competitor comply 
with a statute, is suffi  cient to confer standing under the Florida Administrative Procedure Act.

Presley v. United States, No. 17-10182 (11th Cir. 2018).
A taxpayer has no expectation of privacy in bank records sought by the I.R.S., even if the records 
belong to a lawyer and may contain third party (including client) information.

====================================
If you wish to receive the expanded, weekly version of this Report, sign up at: 

https://www.mcglinchey.com/publication-subscription/

Continued From Previous Page . . .

Looking to serve as a non-profit board member but don’t know where to turn or what 
to expect? 

 
 JOIN US AND LEARN! 

 

TThursday, September 13th, 4:00 to 5:30 p.m. 
Peter & Julie Cummings Library, Palm City 

 
Legal Responsibilities: 
Chad Hastings, Lesser, Lesser, Landy & Smith, PLLC 
 
Fiduciary Responsibilities: 
Greg Nuttall, CPA, HBK CPAs & Consultants 
 
Sponsored by: 
United Way of Martin County and LEADERship Martin County Alumni 
 
Use of the Library meeting rooms does not imply Library endorsement of the aims, policies, or activities of any group 
using the room. 
 

 

This is a free program but 
you must R.S.V.P. by 
9/10/18 to 
suewhitt@icloud.com 
THIS PROGRAM QUALFIES 
FOR ONE HOUR OF 
GENERAL EDUCATION 
CREDIT FOR CONTINUING 
LEGAL EDUCATION 
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C  L  C
The Search for Reasonable Doubt

Well, they roped me into another year of this column.  I 
hope my fair readers enjoy this season of articles which will 
include literature from my co-chair, Attorney Stephen Smith.

“Where does reasonable doubt come from?”  So, I have 
been working on understanding the basics.  I have been 
searching for some origins.  My question is something 
uttered to jurors during every criminal jury selection.  The 
Reasonable Doubt standard is what lawyers in the Criminal 

world look to as the great equalizer.  It is the great standard of proof which has been said:  “To 
guard against the spirit of oppression and tyranny on the part of the rulers” and is “the great 
bulwark of [our] civil and political liberties.”  2. J. Story, Commentaries on the Constitution of 
the United States, pp. 540-541(4th ed. 1873).

It is the highest standard of proof in our law.  And it is the burden that the government must 
overcome to convict the accused.  So where did it come from?  My search began in the 
United States Constitution, but it wasn’t there.  Not in the Fifth or Sixth Amendments where 
I was sure I’d seen it. So I dug in deeper and read the cases: In re Winship, Apprendi, Ring, 
Blakely . . . hundreds of pages of U.S. Supreme Court opinions. Even though not specifi cally 
in the Constitution, the Supreme Court has insisted on proof “beyond a reasonable doubt” to 
support a conviction of a crime.  The court has been unwilling to change this standard even 
where it throws sentencing law into “far reaching and . . . disturbing confusion.”  Apprendi v. 
New Jersey, 530 U.S. 466, 478 (2000).

Digging further . . . in 1770 during the Boston Massacre trials, John Adams reminded jurors: 
“where you are doubtful never act: that is, if you have doubt of the prisoner’s guilt, never 
declare him guilty; that is always the rule, especially in cases of doubt.”  So in 1770, it was 
“always the rule.”

So deeper I dug . . . to 1215 A.D.  The Middle Ages were in full swing and the Christian Church 
was becoming critical of the “ordeals” to decide the guilt or innocence of the accused.  The 
ordeals were where the accused was forced to hold a hot iron or be submerged in water 
(Fourth Laterian Council/ Monty Python-Holy Grail).  No longer would the circumstances of the 
ordeal decide the fate of the accused, a judge or jury would have to decide. But there was one 
problem: people were afraid to convict the innocent.  The prevailing belief in the Middle Ages 
was that if you killed an innocent person, you went to hell.  They called this “bloodguilt.” And 
there were no illusions about whether the innocent were sometimes convicted (certainly the 
Christian faith is predicated on a wrongful conviction).  If you were a judge or a jury, convicting 
the innocent was just going to happen (to date, there have been 27 death penalty exonerations 
in Florida and 97 executions since 1978). Continued On Next Page . . .
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FLORIDA BAR OPENS NOMINATIONS FOR PRO BONO SERVICE AWARDS

C  L  C

Nobody wanted to judge the accused until leading jurists and members of the church opined 
that where the law was followed and there was no “dubio” then the judge or jurors’ soul was 
safe.   As canon lawyers put it, the proof had to be “luce meridiana clariores” or “clearer than 
the midday sun.” If they did not follow this “safer path” and convicted the innocent, off  to hell 
they go. But if they followed the procedure and only convicted when there was no doubt, their 
soul was safe.

Interestingly, the Reasonable Doubt Standard did not begin as something to protect the accused.  
It did not begin as a standard of proof.  The Reasonable Doubt Standard insured the souls of 
judges and juries from the fi res of hell. With all that in mind, there’s a lot you can say about 
the role of the Criminal Defense Attorney.  But I won’t . . . Cheers!

Continued From Previous Page . . .

Please Join Us!
Join us for the Lady Lawyer 
Lunches, typically the last Friday 
of every month at 11:30 a.m. at 
Sailor’s Return in Stuart.

For more information, contact 
me at alyssa1.grant@gmail.com 
or visit us on Facebook at Lady 
Lawyers Luncheon-Martin County. 
Look for CLE Opportunities to 
come. 

L  L
Law Offi  ce Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way 
Stuart, FL 34994 

Telephone: 772-288-1300 
Fax: 772-288-2135

Social Security Disability 

Representing the injured and disabled 
for over 38 years.

The Florida Bar has issued a call for nominations for the annual pro bono service awards, 
which honor lawyers, judges, law fi rms and associations that have contributed extraordinary 
pro bono service. The deadline nominations is November 1, 2018.
 
Pro bono publico means “for the public good,” and pro bono legal service is just one way that 
attorneys do their part to help make their communities better.

For more information and nomination forms, visit: 

https://www.fl oridabar.org/ProBonoAwards
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L� � , Jo�  � d Leg� lati	 L� � , Jo�  � d Leg� lati	   

Martin County Ordinances

Visit
 www.martincountybar.com  

for resources, links, events and member 
contact & practice area information.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

Emergency Hotline / Info: 772.742.9229

All Martin County ordinances may be found on 
the County website: 

https://www.martin.fl .us. 
Click on Departments, County Attorney, County 

Code & Ordinances. 
See ordinance list on right side of web page

(ex: Ordinances 800-849). 

Track Legal Legislation

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

All City of Stuart ordinances may be 
found on the City website:

 www.cityofstuart.us. 

Click on link at the bottom of the page.

City of Stuart Ordinances
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:*

Speaker:
 

CLE:

RSVP: 

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Overfl ow parking is available across the street from the Kane Center at Community Baptist Church.

Friday, September 21, 2018 (11:30 a.m.)

Kane Center, 900 SE Salerno Road, Stuart

Baby Mixed Greens (Baby Greens, Chopped Pecans and Crumbled Feta Cheese 
with Balsamic Basil Vinaigrette and Ranch Dressings). Margarita Grilled Chicken with 
Flambéed Tequila Cream Sauce topped with Sautéed Onions and Peppers, Broccoli, 
Cauliflower and Carrots, Oven Roasted Rosemary Red Bliss Potatoes, Assorted Warm 
Rolls. *Specialty meals offered upon request if ordered at RSVP.

Clerk of the Circuit Court & Comptroller Carolyn Timmann

1 General CLE Credit, 1 Technology CLE Credit and 1 Ethics CLE Credit

RSVP:  No later than September 14, 2018 
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us for MCBA’s CLE Luncheon Meeting – September 21, 2018


