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THE ROLE OF THE PRESS 

IN A  DEMOCRACY

In 1970, the New York Times and the Washington 
Post published portions of classified purloined 
documents which showed that the U.S. was clearly 
losing the war in Vietnam, contrary to what the various 
governmental officials had been telling the public for 
three administrations.  The Nixon administration sought 
to enjoin the press from further publication of the 
contents of the then-classified study entitled A History of U.S. Decision 
Making Process on Vietnam Policy", known as the Pentagon Papers.  
President Nixon claimed executive authority to force the newspapers to 
suspend publication of the classified information in their possession.  In 
the landmark U.S. Supreme Court decision proscribing prior restraint of 
the press on constitutional grounds, United States v. The Washington 
Post Company, 403 U.S. 713 (1971), the majority of the justices of that 
Court agreed the press must be left free to publish news, whatever the 
source, without censorship, injunctions, or prior restraints.  In addition, in 
their concurring opinions the justices expounded on the purpose of the 
First Amendment by the founding fathers and on the role of the press in 
a democracy: to serve and enlighten the governed so they may make 
informed decisions.  
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Following are excerpts from Justice Black's opinion and from concurring opinions by his fellow 
Justices Douglas, Brennan, Stewart, White, and Marshall, revealing their views on the important 
role of the press, for emphasis during this time of unprecedented attacks on the press. 

The essential role of the press in a democracy is to serve the governed, not the governor.  It is to 
inform the people, to the end that government may be responsive to the will of the people and that 
changes, if desired, may be obtained by peaceful means. Therein lies the security of the Republic, 
the very foundation of constitutional government. 

"As stated by Chief Justice Hughes in Near v. Minnesota ex rel. Olson, 283 U.S. 697, 719 720 
(1921), ... the administration of government has become more complex, the opportunities for 
malfeasance and corruption have multiplied, crime has grown to most serious proportions, and 
the danger of its protection by unfaithful officials and of the impairment of the fundamental security 
of life and property by criminal alliances and official neglect, emphasizes the primary need of a 
vigilant and courageous press ..."

"The dominant purpose of the First Amendment was to prohibit the widespread practice of 
governmental suppression of embarrassing information. It is common knowledge that the First 
Amendment was adopted against the widespread use of the common law of seditious libel to 
punish the dissemination of material that is embarrassing to the powers that be."

"Secrecy in government is fundamentally anti democratic, perpetuating bureaucratic errors. Open 
debate and discussion of public issues are vital to our national health. On public questions there 
should be 'uninhibited, robust, and wide open' debate. New York Times Co. v. Sullivan, 376 U.S. 
254, 269 270 ..." (1964). 

"The only effective restraint upon ... [governmental power] may lie in an enlightened citizenry in 
an informed and critical public opinion which alone can here protect the values of democratic 
government. For this reason, it is perhaps here that a press that is alert, aware, and free most 
vitally serves the basic purpose of the First Amendment. For without an informed and free press 
there cannot be an enlightened people."

Of course, the role of the press is the same in a totalitarian society, but the ramifications are more 
likely to be deadly to those who criticize the government. 
  

Sincerely,

Barbara A. Kreitz Cook
President  

Continued From Previous Page . . .
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Please Join Us!

On Friday, December 21, 2018, the Executive Board of the Martin County Bar 
Association (MCBA) will welcome the Honorable Jonathan D. Gerber, Chief Judge 
of the Fourth District Court of Appeal.  

Judge Gerber was appointed to the Fourth District Court of Appeal in 2009.  Since 
his appointment, Judge Gerber has served as Chair of the Florida Supreme 
Court's Long Range Strategic Planning Workgroup, the Florida Supreme Court's 
Judicial Ethics Advisory Committee, and the Florida Supreme Court's Committee 
on Standard Jury Instructions in Contract and Business Cases.  He also serves on 
the Florida Supreme Court's Judicial Management Council. 

Judge Gerber serves as Chair of the District Court of Appeal Budget Commission, and has served 
as Chair of the District Court of Appeal Education Committee. Judge Gerber also currently serves as 
Dean of the Florida Judicial College New Appellate Judges Program and Chair of the Florida Judicial 
College Trial Skills program.

Judge Gerber will describe ethical issues related to legal advocacy, including the duties to avoid 
misconduct, disrupting the tribunal, impugning judges, and bringing frivolous suits, and to act with 
reasonable diligence.  He will examine the differences between ethics and professionalism, provide 
an overview of relevant Florida Bar rules, and cite cases on point.  He will also review the creation of 
professionalism panels. 

Before Judge Gerber's appointment to the appellate court, he served as a Circuit Judge in the Fifteenth 
Circuit in Palm Beach County.  Before the Circuit bench, he served as a County Judge 
in Palm Beach County.  

Judge Gerber graduated from the University of Florida College of 
Law with Honors. 
     

 He received his undergraduate degree with Honors from Princeton University, where 
an undergraduate dressed in a tiger costume entertains fans at football games.

We thank our CLE lunch sponsor: 

MCBA CLE LUNCHEON MEETING
DECEMBER 21, 2018
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ABOUT JUSTICE TEACHING...

FFoorrrrrrrrrrrrr iiiiiinnnnnnnnnnnnnnffooooooooooorrrrrrrrrrrrrrmmmmation abouut Justice Teaaching, pleaase contact 

JJuuddggee RRoobbyy  at: 7772-288-5560,
rroobbyyyyyyyyww@@cciirrccuitt19.org 

oooooooooooooooooooooooorrrrrrrrrrr vvvvvvvvvvvvvvvvvvvvviiiiiiiiiiiiissssssssssssssssssitttttttttttttttttttttttttt  tttttttttttttttttttttthhhhhhhhhhhhhhhhhhhhhhhhhhheeeeeeeeeeeeeeeeeeeeeeeee wwwwwwwwweeeeeeeeeebbbbbbbbbbbsssssssssssssssiiiiiiiiitttttttteeeeeeeeeeeee at: 
hhhhhhtttttttppppp:::////////wwwwwwwwwwwwwwwwwwwwww.......jjjjjjjjuuuuuuuuuussssssssttttttttttiiiiccccceeeeettteeeaaaaaaaaaaaacccccchhhhhhhiiiiinnnnnngggggg....oooooorrrrrrgggggggg....

WWWWWWWWe loooooooooookkkkkk ffffffffoooooooooorrrrrrrrrrrwwwwwwwwwwwwwwaaaaaarrrrdddddddd tttttttoooooooo wwwwwwooooorrrrrkkinnnnnggggg///ttttteeeeaaaaacchhiinnnngggg wwwwiiiittttthhhhhh yyoouuuu!!!

Don’t Forget Your 2018-2019 
Membership Renewal

PAST DUE as of July 1, 2018 
Renewals are due on July 1st each year.  If you haven’t sent yours in yet, it 

is now PAST DUE. 
 The application can be downloaded from the website at: 

www.martincountybar.com 
(under the dropdown titled: Our Members) 

Only members in good standing will continue to be listed on our website 
with all their contact information, professional headshot and in our FREE 

Referral Program by Practice Area.  

Only members are eligible for 
FREE Law Library CLE Benefi ts, 

FREE lunches, and access to our committee programs.

SIDEBAR

**If you are a full-time Government attorney you may be entitled to a reduction in dues – call (772) 220-8018. 

SideBar 
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The 2018 MCBA Annual Fall Reception hosted by the Judicial Relations Committee was held October 
25, 2018 at Mariner Sands Country Club.

Close to 150 of our Judiciary, MCBA members, Sponsors and guests came out for the evening.  The 
event began with a cocktail hour and hors d’oeuvers, followed by a short program which included 
opening remarks by Preethi Sekharan, Esq. Chair of the Judicial Relations Committee; Recognition 
of Judiciary and Remarks by The Honorable Lawrence Mirman, Circuit Court Judge; Recognition 
of Special Guests and New Members by MCBA President Barbara Cook.  Honorable Burton C. 
Conner of the Fourth District Court of Appeal led the Renewal of Oath of Admission and John M. 
Stewart, Esq. President-Elect of The Florida Bar administered the Attorney’s Oath of Admission.  
Last, but not least, the 4th Annual MCBA Professionalism Award was presented to Stephen Page.

We are so grateful for the generous support of our Sponsors, without whom these events would 
not be possible and for the delicious food and exceptional service provided by Chef John and his 
staff  at Mariner Sands.

See all the photos on the MCBA Website.

2018 F  R
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ONE ADDRESS AIN’T ENOUGH JACK, YOU BETTER MAKE IT THREE

Apologies to George Thorogood for tweaking the lyrics but is your Association 
meeting the correct criteria when it comes to notice to the membership on 
HOA amendments?  

Community Associations maintain as part of their offi  cial records an owner 
roster.  The roster contains, amongst other information, the address of the 
parcel/lot owner.  Most of the time the address is that of the parcel or lot.  
However, owners are also able to provide/register a “notice address” (i.e. 
an alternate address or second address) at which to receive offi  cial notices 
from the Association.  Owners can also opt in to receiving electronic notice.  
Many owners register a diff erent “notice” address particularly those who are seasonal, rent 
their property, or own more than one property.   Some statutes require notice to both the actual 
property address and the notice address, and some require certifi ed mail to both these addresses.   

Recent amendments to the HOA statutes require “notice” at yet another (third) possible physical 
address, i.e. the address to which the property appraiser sends the tax bill.   Fla. Stat. 720.306(1)
(g) (amendments) now requires the mailed notice to go to mailing address on fi le with the 
property appraiser’s offi  ce. This address may or may not match either the property address 
or an owner’s registered notice address on fi le in the Association’s offi  cial records.  You won’t 
know until you check.  

The cautious course to eliminate all possible notice arguments on amendments is to notice to 
all of the addresses you have on fi le in the offi  cial records and notice the address on fi le with 
the property appraiser.  The time and cost to check the property appraiser’s website for every lot 
that hasn’t opted in for electronic notice is no small burden, particularly in larger Associations.   
Is the address at the property appraiser likely to be diff erent than what the Association already 
has on fi le in its records?  Probably not, but in order to comply with the statute you have to 
check, or you are rolling the dice.    
 
By design the statute will permit electronic notice for those who opt in instead of mailed notice.  
Electronic notice is already in the statutory scheme for other Association matters.  The trend 
is moving toward digital records and digital notices.  The latest change is further incentive to 
encourage your membership to get as many owners as possible to opt in for electronic notice 
as soon as possible.  

Submitted by J. Henry Cartwright

C  A  C
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OCCASIONALLY THE FEDERAL JUDGES GET IT WRONG

I recently had a case involving an injured maritime worker whereby a federal judge 
denied a warrant for an arrest in rem stating the value of the injury was too small 
compared to the value of the motor yacht. Although an incorrect ruling by the court, 
the client determined he did not want to appeal and the case was subsequently 
refi led in circuit court.

A Miami fi rm encountered the same issue, although diff erent judge, and prevailed 
on appeal: John Minott v. M/Y Brunello, 891 F.3d 1277 (11th Cir. 2018)

Minott worked for a fi rm which provided maintenance and repair services to 
vessels. As he was walking up the gangway, the Brunello was moved suddenly 
and unexpectedly, causing Minott to fall overboard. Minott sustained severe injuries 
as a result.

Minott fi led his complaint in the Southern District “In Admiralty” against the vessel to enforce a 
maritime lien for damages arising from his injury. Minott moved to direct the court to issue a warrant 
in rem for the arrest of the Brunello, arguing he was entitled to a maritime lien, and therefore an 
arrest of the vessel.

The district court denied Minott’s motion on the basis that a maritime tort could not justify a maritime 
lien and even implied they did not have admiralty jurisdiction as Minott’s activities were deemed 
to have minimal potential to disrupt maritime commerce and were not signifi cantly tied to maritime 
activity. An appeal was made to the 11th Circuit Court of Appeals.

The 11th Circuit held the district court’s failure to arrest a vessel prejudices the substantive rights of 
the parties given the fundamentally “mobile” nature of a maritime vessel.

The Appeals Court fi rst determined the incident gave rise to a maritime tort because it occurred on 
navigable water (maritime law encompasses the gangway of a vessel). Further, Minott fell overboard 
from the gangway, into “navigable waters.”

A tort is suffi  ciently connected maritime activity if the plaintiff  can show: the incident is potentially 
disruptive to maritime commerce, and their activities had a substantial relationship to traditional 
maritime activity.

The Appeals Court held that the district court incorrectly ruled that only the provision of maritime 
necessaries could give rise to a maritime lien. Claims for maritime torts — including those that involve 
personal injury — entitle the victim to a maritime lien and in rem proceedings to enforce the lien.

The Court further held that when an in rem action exists, then the court is required by law to issue 
a warrant for the arrest of the vessel to ensure that it does not leave the jurisdiction and thereby 
frustrate the ability of the plaintiff  to secure their substantive rights.

(This synopsis is from an article by the fi rm of Lipcon, Margulies, Alsina & Winkleman, P.A., who 
represented Plaintiff  John Minott.)

Respectfully submitted,
Jody Foster, BCS

A  C
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D   W

772-266-5555
jsobel@dwinjurylaw.com

Offi  ces in Stuart and West Palm Beach

B  C  
C  T  L

Personal Injury
Trial Attorney

Affinity Membership Program

make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.

Call Trisha Hawthorne at 772.579.7450 
C ffi ( G )Provide MCBA’s Affi  nity code (AG345)  

P  C
And the winner is . . .

Congratulations to Stephen Page, Esq. recipient of the 4th Annual MCBA 
Professionalism Award presented at the 2018 Fall Reception held October 25th, 
2018 at Mariner Sands Country Club.  Announcing the award to Mr. Page was 
Co-Chair of the MCBA’s Professionalism Committee, Nikki Marshall, Esq.

 

He was nominated for the award by fellow Gunster attorney Preethi Sekharan, Esq.
In her nomination, Preethi  said: “Steve is an attorney who has consistently 
and repeatedly exhibited the highest ethical standards, character and integrity, 
something that all attorneys in our community should strive to achieve,” said 
Sekharan in her nomination. “His calm demeanor coupled with his unwavering 
candor to the court, clients, and colleagues have engendered trust in those with 
whom he has dealt.”
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The Martin County Bar Association’s 2018 Annual Fall Reception was held 
on October 25, 2018 at Mariner Sands Country Club.  Thank you to all of 
our Sponsors, Honored Guests and Members for another fabulous event.  
More details and pictures of the evening will be coming soon! 

The MCBA’s Judicial Relations Committee is just getting started.

In addition to the Fall Reception, the JRC will continue hosting the Judicial 
Speaker Series CLE Luncheon Meetings, from 12pm – 1pm at Gunster, 
Yoakley & Stewart, 800 SE Monterey Commons Blvd. Suite 200, Stuart, 

Florida 34996, Tel 772-288-1980.  Below is the schedule of confi rmed speakers:

Lunch will be provided at each meeting.  Meetings are free for current MCBA members; $10 
for all others. Non-members may bring cash or check payment with them to the meeting, 
provided they have timely sent in an RSVP. Please RSVP to mkostick@gunster.com. 

As space is limited, all RSVPs must be received at least 2 days before the meeting.

For more information at the JRC please contact Preethi Sekharan at 
psekharan@gunster.com

J  R  C

JANUARY 14, 2019
FEBRUARY 11, 2019 
MARCH 11, 2019  
APRIL 8, 2019  
MAY 13, 2019

Judge Charles Schwab
Judge Mark Klingensmith
Judge Sherwood Bauer
Judge Burton Conner
Judge Alan Forst
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HAPPY HOLIDAYS!

It’s a great time to start your training and get a jump-start on 
your fi tness resolutions for the New Year.  
Only four months left until the third annual "Race to the 
Courthouse" 5k on March 30, 2019.  

This event benefi ts the Legal Aid Society of Martin County and 
MCBA Scholarships.  Runners and walkers of all ages will enjoy 
the beautiful course winding through downtown Stuart.  This is 
a fun and family friendly event.  We had almost 200 entrants 
last year; let’s make it 400!  

So, lace up your sneakers, and please join us for another great race.

We are looking for sponsors and committee members.  Contact 
Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers at 
indiantownlaw@aol.com for more information. 

5K R    C

MARCH 30. 2019

Williams, Leininger & Cosby, P.A. is pleased to announce that a  orney 
Chioma Deere has been promoted to the role of eDiscovery Counsel. With 
her knowledge of electronic discovery, Chioma will focus on serving our 
clients with her legal skills in electronically stored informa  on (ESI) project 
management and using strategies for seeking, collec  ng, protec  ng, and 
effi  ciently producing data. Chioma is also available to co-counsel and consult 
on any case or pre-suit dispute related to ESI and eDiscovery. 
Contact Chioma Deere: cdeere@wlclaw.com.

Palm Beach - Treasure Coast - Space Coast
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Breaking Barriers— a Tribute to the Firsts in the U.S. Supreme Court

Recently, we had the pleasure of hearing two dynamic women speak on the 
topic of diversity in the judiciary.  

Former 19th Circuit Judge Cynthia Angelos appeared at Banyan 320 Kitchen 
and Bar on October 23, to speak to members of Martin County FAWL as 
part of their Diversity Leadership “Shatter the Glass & Road to the Bench” 
Series; and Michelle Suskauer, our Florida Bar President, spoke at the 19th 

Circuit Bench Bar Conference in Port St. Lucie on October 26.  Both women 
addressed a common theme in their experience: despite all of the attention 
and progress in this area, there is still a need for greater diversity on the 

bench.
 
Captivating the attention of the FAWL members, Ms. Angelos shared her insightful experiences 
about being the fi rst female attorney in Port St. Lucie to be appointed to the bench in the 19th 

Circuit.  She served from 1994 to 2005, resigning as Chief Judge of the Circuit to pursue her 
private practice.  Ms. Angelos recalled the stark lack of diversity on the bench in those years 
and stated that much the same continues today.  In fact, there are still no minority judges of 
color in the 19th Circuit, and this should concern all of us.  Ms. Angelos urged the women’s 
bar to seek JNC and judicial appointments to address the gap in representation of women 
and people of color in our judiciary.  She stated that both the bench and JNC should refl ect 
the diversity in our community.  Without a balance of representation, we are challenged by 
questions of how our laws are meted out, and whether or not they truly refl ect fairness in 
the justice system.  
 

How do we achieve this greater diversity on the judicial 
bench?  Both Angelos and Suskauer strongly recommended 
a mentorship program as a vehicle to enhance the possibility 
of being nominated to the bench.  Ms. Suskauer also saw 
mentorship as a tool for promoting gender equality, and for 
promoting diversity in general.  She emphatically counselled 
that we need to stop simply counting the number of women 
in these leadership roles, and instead seek to ensure that 
representation is at minimum equal between men and 
women.  

 
While the bench ought to be comprised of well-qualifi ed judges, the question remains as to 
why there is such a substantial gap in the composition of a judiciary that does not refl ect the 
diversity of the population it serves.

Submitted by:  Angelina Castro and Usha Maharajh

D  C

Continued On Next Page . . .
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Save the Date

Diversity Program Luncheon Meeting on February 15, 2019 featuring guest speaker The 
Hon. Justice Jorge Labarga

Justice Labarga, a native of Cuba, came to the United States at 
the age of 11. He lived in Pahokee, Florida and graduated from the
University of Florida with his J.D. in 1979.

The program will focus on the Justice's perspective and experience
of being a Latino minority as an attorney and later as an appellate 
judge and Supreme Court Justice. As a member of a diverse group,
he lends a unique perspective on the challenges faced by those with 
Hispanic roots. He will also address how these and similar barriers
can be overcome by others from diverse/minority groups. 

WORKERS’ COMPENSATION
TRIAL ATTORNEY

Jeff rey M. Friedman

Board Certifi ed
Workers’ Compensation 

Attorney

VASSALLO, BILOTTA
FRIEDMAN DAVIS

772-221-8262
Jeff rey@vassallobilotta.com

Offi  ces in Stuart and West Palm Beach

13

Law Offi  ce Of 
Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way 
Stuart, FL 34994 

Telephone: 772-288-1300 
Fax: 772-288-2135

Social Security Disability 

Representing the injured and disabled 
for over 38 years.



14

• IOTA and Escrow Accounts

• Business Checking or Analysis Business Checking Accounts

• First Order of 3 on-a-page business checks at no charge

• Online Cash Management Banking with a sophisticated Wire
Transfer & Ach Module Available

• Positive Pay – Check Reconciliation System as a Fraud Deterrent

• Remote Deposit Capture

• Operating Lines of Credit*

• Term Loans for Purchases of Commercial Real Estate*

• 401K Advisory Services

As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida

based community banks that specialize in building relationships with business owners and

professionals. With a full range of commercial banking products and a team of experienced local

bankers, we deliver a high level of service to ensure that your banking is easy, flexible and enjoyable.

For Your Practice: For You and Your Employees:

• Personal Accounts for Yourself and
Your Employees

• Free Initial Order of Personal Checks

• Free Internet, Bill Pay and Mobile Banking

• Home Equity Lines of Credit at very competitive
rates and terms*

• Investment and Wealth Services

Introducing Legal Edge...

A unique group of

banking services

created especially for

Legal Practices.

“

”
“Legal Edge” Banking Service

C e n t e r S t a t e B a n k . c o m   
Dec. 2017

*Subject to credit approval
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Mark Your Calendars!

There are some fun events coming up in 2018 – 19!  Go to our website 
at www.martincountybar.com for individual committee meetings and 
programs in addition to the ones listed under the EVENTS link.

As a reminder, the general luncheon CLE meetings are the third 
Friday of the month August through April and the second Friday in 
May.  We have some great speakers lined up including Judge Gerber; 
Michelle Suskauer and Justice LaBarga.  The always popular Judges 
Roundtable will be in January.  You can view our speakers and menus 
at our Website under the events section.

Mark your calendars and/or look for more information on the following:

United Way White Dove “Toy Drive” Holiday Mixer:  Tuesday, December 4, 2018 at Vine & Barley (5:30 
– 7:30 p.m.)  There is no charge for this great event and all are welcome.  Attendees are asked to bring 
one or more unwrapped, new toy(s) and/or non-perishable food items.  Come enjoy a beer or wine while 
mingling with local professionals.  What better way to serve our community by providing much needed 
help to local families for the holidays.

Softball Challenge:  February 23, 2019 at Sandhill Crane Park, Port St. Lucie.  We are again playing 
members of the St. Lucie County Bar Association and Indian River County Bar Association and looking 
forward to a fun time.  If you are interesting in being a part of the co-ed team, please contact Bryan 
McLaughlin or Ray Robison.

Annual Camping & SUP/Kayak Trip:  Friday – Sunday, March 1 – 3, 2019 at Sebastian Inlet State Marina 
& Park.  This event is a perennial favorite and fills up quickly.  Spots are limited so sign up and send your 
payment in ASAP.  Thank you to Akerman for sponsoring the dinner and Wright, Ponsoldt and Lozeau 
for sponsoring the breakfast, which will be cooked by Judge William Roby!  See page 25 for details.

5K Family Run/Walk:  Saturday, March 30, 2019:  Get those running shoes on and bring the family 
for the Race to the Courthouse.  A great way to start the day!  If you would like to sponsor this event or 
participate on the committee, contact Gene Zweben at gene@zwebenlawgroup.com or Sarah Vickers 
at indiantownlaw@aol.com.

Law Day Fair at the Kane Center:  Wednesday, May 1, 2019 – Look for more details on how you can 
support this great event in future issues of The SideBar.

Annual Tennis Tournament:  Saturday, May 4, 2019 at Mariner Sands Country Club.  Details coming soon!

Annual Installation Banquet:  Friday, May 17, 2019 at Mariner Sands Country Club.  Save-the-Date!  
Details coming soon in upcoming issues of The SideBar.

If you are interested in helping with our Social Committee or have any suggestions or ideas for events, 
feel free to contact us at Jeffrey@vassallobilitta.com or wayne@richterlawpa.com.
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CONSTITUTIONAL PROTECTIONS FOR NON-CITIZENS
BY Andrew Clopman

The current administration’s goals for executing the immigration and nationality
laws have raised numerous questions about what, if any, Constitutional rights
apply to non-citizens. 

The administration posits that the U.S. Constitution’s provisions should not
apply to non-citizens. Earlier this year, the President recommended that his
agencies should return aliens without lawful status “from where they came”
without seeking relief in immigration court pursuant to the provisions of the
Immigration and Naturalization Act, 8 U.S.C. § 1101 et seq. In October, the
President also declared his intention to sign an executive order that would end
the right to citizenship for U.S.-born children of at least some non-citizens. 

Since the late 19th Century, however, the Supreme Court has held that when
certain amendments do not specify protections to only citizens (like the
amendments providing the right to vote), they apply to non-citizens within
the United States. These Amendments include inter alia the 1st, 4th, 5th, 6th,
and 14th Amendments.

In Yick Wo v. Hopkins, 118 U.S. 356 (1886), the Supreme Court relied on
the language in the 14th Amendment to explain the rationale underlying its 
conclusions recognizing that certain Constitutional protections and rights

extend to non-citizens. The Court noted that the 14th Amendment “is not confi ned to the
protection of citizens.” The 14th Amendment states in pertinent part as follows: “[N]or shall
any state deprive any person of life, liberty or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the law.” (Emphasis added). y

Despite the 5th and 14th Amendment due process provisions, the Supreme Court has found
that Congress may enact laws that limit the rights of non-citizens (and citizens, in the case of 
the 4th Amendment) at the border. Congress can also proscribe laws that limit a non-citizen’s
rights so long as the laws conform with the Constitutional provisions that apply to non-citizens.

Should the current administration seek to impose regulations, guidance, or executive orders
(or Congress seek to enact laws) that strip non-citizens of existing due process rights or their 
children of birthright citizenship, non-citizens are certain to challenge these positions before the
Federal Courts. If the Courts follow precedent decisions, the Courts should fi nd these positions
unconstitutional. Of course, the Courts can always change its interpretation or fi nd a way to
enter narrow decisions that support these positions.  For now, however, our government and
our courts will maintain the constitutional rights and protections aff orded to non-citizens as
they have done for the past 132 years. 

Continued On Next Page . . .



T  S  B  - D  2018

  17

COMMITTEE NEWS

• Our committee co-chair and South Florida Ambassador to the American Immigration
Council Angelina Castro is accepting donations for the Council’s 2018-2019 Pledge Drive
and for the Annual CLE Auction hosted in February, 2019.  Since September, we have
already received $1100 in pledges.  Receive an AIC Pledge lapel pin for your contribution!

• Antonietta Brancaccio for representing the National Italian American Bar Association (NIABA)
at a conference in Washington DC this past October . The group enjoyed lunch with Justice
Alito at Caff e’ Milano and then toured the Library of Congress to review unique books and
scripts from Italian such as Dante e Ubaldo degli Uffi  zi. 

Continued From Previous Page . . .
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Happy HolidaysHappy Holidays
As a reminder, the Trial Law Committee does not hold lunch
meetings in November and December.

Please mark your calendars for the monthly Thursday luncheons 
in 2019: 

January 10, 2019
February 14, 2019

March 14, 2019
April 11, 2019
May 9, 2019

Meetings are held at 12 noon at the Gunster Law Firm in Stuart. Lunch will be provided, as always 
and RSVP is required. 

Enjoy your holidays and we hope to see you in January! 

Adam & Todd.

T  L  C

Visit the MCBA website at 
www.martincountybar.com

for upcoming events, committee 
meetings, and more!

Family and Circuit Civil
Mediator 

F. Shields McManus
See calendar online at: 
www.fshieldslaw.com 

then call 772-285-2774 or 
email mediator@fshieldslaw.com

Florida Bar seeks applications for Judicial Nominating Commission.

There is one lawyer vacancy on each of Florida’s 26 Judicial Nominating Commissions.  The 
Florida Bar will nominate 3 lawyers for each commission to the Governor for his appointment.  
Each appointee will serve a 4-year term, commencing July 1, 2019

Interested persons can download the JNC Application from www.fl oridabar.org.  Completed
applications must be received no later than 5:30 p.m. on Monday, January 14, 2019.
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Chapter 13 Plans and Balloon Payments

One of the principal benefits of Chapter 13 is to permit 
residential property owners to cure defaults on their property 
and retain ownership.  Although certain rules apply when the 
property is the debtor’s principal residence  versus an income-
producing property, Chapter 13 allows a real property owner 
to cure delinquencies over a period of up to 5 years by making 
periodic payments in ”equal monthly amounts.”  A recent 
decision by two bankruptcy judges in the Southern District 
of Florida held that Chapter 13 debtors cannot make balloon 

payments in their plans.   See In re Dora Benedicto, 15-28671-RAM.

A debtor who fi les a Chapter 13 plan must propose a plan and commence making payments 
within (30) days of the fi ling of the case.  If, for example, the debtor has a $1,000 mortgage 
payment per month and is in default by $20,000.00, the debtor must propose a plan that makes 
the contractual payment of ($1,000.00) plus cure the arrearage ($20,000)  over a period of up 
to 5 years with the debtor’s “disposable income”, which is the debtor’s income minus ordinary 
living expenses.  

In this example, the debtor would have to make payments of at least $333.33 per month 
(there is a 10% commission on trustee payments) for 60 months while staying current on the 
contractual payment ($1,000).   Some debtors may lack this  extra $333.33 per month and have 
tried to pay as much as they can with a balloon payment of the balance on the fi nal, or 60th 
payment.   In the Benedicto case, the Debtor owed approximately $42,409.34 in arrearages 
and proposed to pay $283.24 in months 1-41, $100 in months 42-59 and a $28,996.48 balloon 
payment in month 60.

The judges in this case examined the legislative history of the Bankruptcy Code and concluded 
that §  1325(a)(5)(B) of the Bankruptcy Code requires a debtor to make equal monthly payments 
throughout the plan.  It is important to note that the equal monthly payments must commence 
with the fi rst payment after the plan is confi rmed, not after the case is fi led.  Frequently, a 
debtor may have to amend his or her plan during the course of the case prior to confi rmation.   
Therefore, the amount of the payments may change so long as they are equal going forward 
post-confi rmation. 

While Chapter 13 permits a debtor to cure mortgage arrearages and other liens on real (and 
personal) property, this power is frequently limited by the debtor’s disposable income.  Even 
though this decision closes the door for balloon payments on arrearages, Chapter 13 remains 
a powerful remedy to cure delinquencies on real and personal property secured by liens when 
the debtor has suffi  cient disposable income to “cure and maintain.”  

Submitted by Nick Bangos

B  C
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On October 15, 208, the Court issued two important 
decisions: Richard DeLisle v. Crane Co., No. SC16-2182, 
and League of Women Voters of Florida v. Rick Scott, No. 
SC18-1573.

In DeLisle v. Crane Co., the Court considered the Florida 
Legislature’s most recent attempt to replace Frye with 
Daubert in the Florida Evidence Code, and held that Chapter 
2013-107, Section 1, Laws of Florida, which revised Section 

90.702, Florida Statutes (2015), was unconstitutional because it impinges 
on the Court’s procedural rule-making authority.  In so holding, the Court emphasized the 
procedural nature of the 2013 version of Fla. Stat. 90.702, noting that it does not “create, defi ne, 
or regulate a right,” and that it “solely regulates the action of litigants in court proceedings.”  
DeLisle v. Crane Co., No. SC16-2182, slip op., pg. 17.  In reaffi  rming the applicability of Frye 
in Florida, the Court was likely also persuaded to keep the Frye standard because adoption of 
the Daubert standard might limit litigants’ access to the courts based on the higher expenses 
associated with Daubert trials.  See DeLisle v. Crane Co., No. SC16-2182, slip op., pg. 19 n.3.  

In League of Women Voters of Florida, the Court granted the League’s petition for writ of 
quo warranto, holding that Governor Scott exceeded his authority by directing the Supreme 
Court JNC to submit its nominations by November 10, 2018, to fi ll the vacancies created by 
the mandatory retirement of Justices Pariente, Quince, and Lewis.  The Court stated, “The 
governor who is elected in the November 2018 general election has the sole authority to fi ll 
the vacancies that will be created by the mandatory retirement of Justices Barbara J. Pariente, 
R. Fred Lewis, and Peggy A. Quince, provided the justices do not leave prior to the expiration 
of their terms at midnight between January 7 and January 8, 2019, and provided that the 
governor takes offi  ce immediately upon the beginning of his term,” and that the Supreme Court 
JNC is not bound by Governor Scott’s deadline of November 10, 2018, to submit nominations.  

Per the Supreme Court’s October 15 order in League of Women Voters of Florida, the Court 
heard oral arguments on the issue of when the JNC can certify its nominations on Thursday, 
November 8, 2018.  Those of you who want to watch the oral arguments can do so from the 
comfort of your offi  ce by going to www.fl oridasupremecourt.gov, clicking on “Oral Arguments,” 
and then the “Gavel to Gavel” video portal.

Submitted by Donna Eng

Appellate Practice Committee
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

Willie E. Gary recently honored the work and legacy of the nation’s oldest civil rights 
organization, The National Association for the Advancement of Colored People 
(NAACP) by serving as Keynote Speaker at the Liberty County NAACP 66th Annual 
Freedom Fund Banquet in Fort Stewart, GA.  Gary spoke to an audience of over 300 
educators, legal professionals, clergy, business leaders and NAACP supporters at the 
esteemed Fort Stewart Military Base Offi  cer’s Club.

Kudos to Antonietta Brancaccio for representing the National Italian American Bar 
Association (NIABA) at a conference in Washington DC during Italian Heritage Month 
this past October.  The group enjoyed lunch with Justice Alito at Caff e’ Milano and 
then toured the Library of Congress to review unique books and scripts from Italians 
such as Dante e Ubaldo degli Uffi  zi.  

Lesser Lesser Landy & Smith Recognized By U.S. News & World Report.  Lesser, 
Lesser, Landy & Smith has been regionally ranked in two categories by U.S. News 
Best Lawyers “Best Law Firms” for the 9th year in a row. The Firm is ranked in Personal 
Injury Litigation and Insurance Law based on a rigorous evaluation process. 

Congratulations to Kibbey Wagner Attorneys at Law.  Celebrating their 40th Anniversary 
this year.

Hats off  to Shaun Plymale of Treasure Coast Legal and his wife Stacey Plymale for 
their donation of 12 turkeys and a freezer to Elev8hope.  Elev8hope is a non-profi t 
organization inspiring our youth to give back to their community.  Elev8hope will be 
distributing 700 turkeys and baskets full of thanksgiving meals to Martin County families 
in need this holiday season.  Way to go Shaun and Stacey.

====================================
Please send us your news of new hires, promotions, awards, engagements, marriages, 

child births, new addresses and the like for future issues of the SideBar
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Y  L  D

The Young Lawyers Division would like to thank everyone who 
came out to "Painting with a Twist." So many laughs were had 
and lots of creativity was in the air.

 
"Jolly Good Time" holiday party

December 14, 2018 at 6:00 pm
at Talk House 

(514 NW Dixie Hwy, Stuart, FL 34994).

Everyone is welcome.  We look forward to seeing new faces and ending 2018 on a great note!  
If you have any questions, please email Jeanette Lugo (jeanette.m.lugo@gmail.com) or 
Matthew Worsham (mat.worsham@gmail.com). 

Mentors Wanted!

The Florida Bar YLD Law Student Division Mentoring Program is seeking mentors. This program 
is focused on having competent, ethical legal professionals impart their wisdom upon law students 
and to help positively shape and impact our profession’s future. By spending just an hour or two 
a month interacting with a law student who shares similar interests and/or areas of practice, a 
mentor can provide the extra support, encouragement and inspiration for a student to become a 
great attorney at the outset of the student’s legal career. 

Mentoring matters, so join the movement today by signing up at https://students.fl ayld.org/
mentoring-program/ to receive your mentee pairing and/or for more information! If you have any 
questions about the program, please reach out to: yldlsdmentoring@gmail.com.

T  F  B  YLD S  D  M  P
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COST: MCBA MEMBERS & their guests: $70/2 persons
MAXIMUM ATTENDEES: 50 FIRST-COME, FIRST-SERVED by postmark on checks received

WHERE: Sebastian Inlet State Marina & Park @ Campbell Cove ½ mile north of the Inlet

INCLUDES:  
*Entrance fee to main Park at the Inlet and Camp Inlet Marina & Park 
*Camping for Friday & Saturday, Park closed nightly exclusively for MCBA campers
*Guided Canoe & Kayak 2 Hour Eco Tour @ 10 am, 1 pm, & 3 pm Saturday (group of 20)
*Saturday Chicken & Pulled Pork Dinner, garlic bread, salads & tea/lemonade, sponsored by:
 

*Sunday Breakfast cooked by our very own Circuit Judge William Roby & his helpers, sponsored by:

AREA/PARK ATTRACTIONS:
*Inlet Lagoon for protected swimming ½ mile south
*Inlet Grill and Gift Shop for casual dining on your own ½ mile south
*Small marina at the Park... make your own reservations & come by boat! 321-724-5424
*Inshore & Off shore Fishing Charters - Boat & Paddle Board Rentals - Call for prices
*Publix 14 miles north
*McLarty Treasure Museum at the south boundary of the park, 
 Open 10:00 a.m.-4:00 p.m. daily. Call 772-589-2147 for inquires
*Sebastian Fishing Museum Open 10:00 a.m.-4:00 p.m. daily at the south side of inlet
*Surfi ng, Swimming, Snorkeling, Beachcombing at the Inlet and across the street
*Hammock Nature Trail

BRING YOUR OWN:  Firewood, Camp Gear, Friday Dinner, Saturday Breakfast & Lunch

RESERVATIONS: Send your check with attendee list made payable to MCBA with “Camp Canoe” in the memo 
area to: Martin County Bar Association, PO Box 2197, Stuart, FL. 34995

For more information email Committee Chair Marc Teplitz - mteplitzlaw@bellsouth.net

MARTIN COUNTY BAR ASSOCIATION
2019 SEBASTIAN INLET STATE PARK 

CAMPING & SUP/KAYAK ECO TOUR TRIP
MARCH 1 - 3, 2019

Ci it J d

You’re Invited to Our 3rd Annual Camping & SUP/KAYAK Event
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On September 11, 2018, Martin FAWL was honored to have Phyllis Gillespie 
speak as part of our Diversity Series with a big thank you to The Florida Bar 
for its partial funding through the Diversity Grant awarded to Martin FAWL.  

On September 25, 2018, Martin FAWL held its annual Judicial and Member 
Reception at First Citizen’s Bank.  A big thanks to all with special recognition 
for the Judges who attended: Judge Lawrence Mirman, Judge Barbara
Bronis, Judge Steven Levin, Judge Michael McNicholas, Judge Kathleen

Roberts and Judge Jennifer Waters.  Martin FAWL wishes to thank all its sponsors and all
those who attended and made the event a success!

On October 23, 2018, Martin FAWL was further honored to have Cynthia Angelos of the Florida
Supreme Court Judicial Nominating Committee and Barbara Cook of the 19th Judicial Circuit 
Judicial Nominating Committee speak to the group as part of the Diversity Series and Road to 
the Bench program with another big thank you to the Florida Bar for its partial funding through 
the Diversity Grant awarded to Martin FAWL.

Please join us for our Cookie Exchange on December 10, 2018, at 5:30 p.m.  

For details and location please contact Jessica M. VanValkenburgh at 
jmv@mccarthysummers.com or (772) 286-1700.

M  C  C    F  A  
F  W  L  (FAWL)
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The Family & Medical Leave Act

The Family & Medical Leave Act is a fundamental protection 
for certain employees which is critical for both employees and
employers to understand. The FMLA protected employees in
companies where the employer has at least 50 employees within
a 75-mile radius of the location in which the employee is based.

It also protects only those employees who have been employed
by the employer for at least 1 year, and has worked at least 
1,250 hours during the preceding 52 weeks. Assuming these 
basic eligibility requirements are satisfi ed, the FMLA provides
protections to employees and a statutory scheme which is unlike

virtually any other federal statute.

Virtually all statutes require the employee to initiate a request for relief and/or benefi ts. This is NOT
THE CASE WITH THE FMLA. Under the FMLA, once the employer or a supervisor discovers,
whether through the employee or any other source, suffi  cient facts for the employer to reasonably
believe that the FMLA protections MIGHT be implicated, it is the affi  rmative duty of the employer 
to so advise the employee and provide the employee with a federally proscribed FMLA packet for 
possible leave.

Failure of the employer to provide the employee with the FMLA packet once they have reason to 
know that the FMLA might be implicated constitutes an “interference” violation under the FMLA, and
exposes the employer to damages, attorneys’ fees, costs, injunctive relief, etc.

Further, if the employer unreasonably interferes with the employee’s right to block or intermittent
leave it may then be exposed to a more serious substantive violation of the FMLA; where the potential
damages available are far more signifi cant. Thus, the employer should be quite careful to follow 
applicable procedures in processing applications and rejecting only those clearly insuffi  cient.  

Once the employee is ready to return to work, from a block time or intermittent time off , the employer p y
MUST return the employee to his/her same prior position or a “substantially equivalent” positionp y p p y q p  –
which is clearly proscribed by statute and the Code of Federal Regulations. Essentially, this is a similar 
job with similar duties, responsibilities, authority, remuneration, availability of bonuses, benefi ts, etc.
Any signifi cant deviation opens the employer to a challenge of retaliation. 

Also, courts carefully review any odd occurrences upon an employee’s return. Are they written up
all of a sudden? Are they written up for subjective or negligible issues? If so, the potential for an
adverse determination on a retaliation theory increases substantially. Moreover, any adverse action 
within 30 days, is presumed to be causally related to the FMLA leave. 

Therefore, the moral is that employers should be quite careful in off ering the FMLA packet, processing
it, and dealing with leave issues. The moral for employees is that if they believe they might have been
entitled to leave, or return from leave, or had problems thereafter to contact an attorney immediately.

Submitted by: Stuart M. Address, Esq.

E   L  L  C
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C  L  C
Stand Your Ground: A Debate Between Co-Chairs

On July 19, 2018 surveillance video taken from the front of 
a Pinellas County convenience store shows Michael Drejka, 
48, confronting Britany Jacobs who was illegally parked in a 
handicapped spot with her children waiting for her boyfriend, 
Markeis McGlockton, 28, to come out.  After coming out of the 
store to fi nd Drejka arguing with his girlfriend, McGlockton is 
seen shoving Drejka to the ground.   Drejka, who had a permit 
to carry a concealed weapon, is seen pulling a .40-caliber 
Glock handgun while he was still on the ground and fi ring it 

once at McGlockton causing a fatal wound.  Drejka is charged with manslaughter.

The co-chairs fl ipped a coin to decide who will argue “for” and “against” as to whether 
the Stand Your Ground law applies.  We hope you fi nd it insightful.

Stephen Smith “for”:  Florida’s Stand Your Ground law, although controversial, is nevertheless 
current law and does apply in this case.  Florida Statute 776.012, in short, gives a person 
the right to use deadly force if one reasonably believes that using such force is necessary to 
prevent imminent death or great bodily harm.  

Drejka will likely fi le a motion to dismiss and seek immunity under the law’s protection.   A bill
signed by Governor Scott in 2017 shifted the burden from the defense to the State.  This shift 
essentially requires the prosecution to prove that immunity does not apply during this pre-trial 
phase.

The trial court will conduct an evidentiary hearing and weigh all factual evidence presented and
most compelling, without a doubt, will be the surveillance footage.   The video will present a legal
uphill battle for the prosecution.  The images depict McGlockton attacking Drejka without legal
justifi cation by violently shoving Drejka to the ground.  McGlockton defending his girlfriend’s
honor is not a legal justifi cation for a battery.   Moreover, Drejka is shown simply admonishing 
Jacobs for her illegal parking.  Drejka’s behavior, albeit poor judgment, is nevertheless not 
contrary to the law and was done in a place where Drejka had a right to be.  Therefore, Drejka 
had no duty to retreat and had the lawful right to meet force with force when he was attacked 
by McGlockton. See Navarro v. State, App. 4 Dist., 190 So.3d 212 (2016).  

The question then rests on whether it was reasonable for Drejka to believe deadly force was
required to prevent himself from getting seriously hurt. The answer lies in a fraction of time 
captured in the footage.  A close analysis of the video shows that once McGlockton violently 
shoved Drejka to the ground, McGlockton takes a step towards Drejka as though he was going 
to continue the attack, then taking a step back as Drejka aimed his gun and fi red.   Common 
sense dictates how vulnerable Drejka was as he laid on the concrete. 

ht

Continued On Next Page . . .
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One swift kick or stomp to his head would be enough to kill him, let alone cause serious bodily 
damage.  

The prosecution will likely rest its argument on the moment McGlockton stepped backwards 
claiming McGlockton had retreated and was no longer a threat.  However, this argument will 
fall short when Drejka brings forth expert testimony from fi rearm experts who will testify that 
Drejka was required to make a threat assessment and a split-second decision on whether to 
shoot.  Additionally, the experts will testify McGlockton’s step backwards was too little, too late 
to alter Drejka’s justifi able assessment for the need to fi re.  Lastly, Drejka was not required to
warn McGlockton that he had a gun in order for have immunity.  Mobley v. State, App. 3 Dist., 
132 So.3d 1160 (2014)  Although this is a tragic case for all involved, the facts off er a landslide 
victory in favor of Drejka’s immunity under Florida’s Stand Your Ground law.

Jordan Showe “against”: Although surveillance footage shows McGlockton push Drejka to 
the ground, Drejka was not justifi ed in pulling out his gun and shooting McGlockton.  In Florida, 
use of deadly force is only justifi ed in situations where a person reasonably believes that force 
is necessary to stop deadly force or an imminent forcible felony.  In other words, you can't kill 
someone because they push you.

And even if an argument can be made that Drejka feared deadly force from McGlockton, further 
investigation shows that Drejka was the aggressor and merely defending a parking space. 
Under Florida Law, if you are the aggressor then you do not have the right to stand your ground 
and instead have a duty to retreat. Mr. McGlockton's girlfriend said that Drejka was yelling at 
her and threatening her because she was parked in a handicapped spot.

There are other witnesses to similar behavior by Drejka. Apparently, witnesses have come 
forward and said that Drejka threatened them prior to this event over the same space.  Some 
witnesses said Drejka said he'd shoot them.  The prosecutor on this case will certainly try to 
present these other witnesses and the defense will try to keep them out.  In a case like this, 
pretrial evidentiary motions may tip the scales one way or the other.

Continued From Previous Page . . .



T  S  B  - D  2018

30

Free CLE seminars are an important MCBA member benefi t.

The seminars, which are available for a free two-week rental to MCBA 
members, can be checked out at the courthouse behind the desk in Recording.

You can ask a clerk which seminars are currently available and not checked 
out. Patrons may also call the Recording Department (772-288-5553) and 
place a hold on a seminar.

If you check out a seminar you will have two weeks to listen to it.

The active seminars we currently have are:

Probate Law 2017, worth 8.5 general credit hours, 1 ethics credit. Also provides certifi cation 
hours as follows: 8.5 Elder law, 1 Tax, 8.5 wills, Trusts and Estates.

50 Practice tips from Highly Successful Solo and Small Firm Practitioners, worth 1 general 
credit hour.

2018 Wills, Trusts and Estates Certifi cation course, worth 21.5 general credit hours, 1 ethics, 
1 technology. Also provides certifi cation hours as follows: 21.5 Elder law, 21.5 Tax, 21.5 wills, 
Trusts and Estates, 1.5 Real Estate, 1 Business Litigation.

2018 Annual Wealth Protection Program, worth 8 general credit hours. Also provides certifi cation 
hours as follows: 8 Tax, 8 wills, Trusts and Estates, 1 Marital and Family Law, 3 Business 
Litigation.

Also available are MCBA monthly meeting seminars, worth 1 general credit hour and other 
credit hours depending on the subject matter.

As a refresher, the law library is now located near the reference desk at the Blake Library.

My email address is ebuetens@metrolink.net.

L  R  C  
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F  B  B   G ’  R
The Florida Bar Board of Governors met on October 
12, 2018, in Amelia Island, FL. The major actions of 
the Board included:

 
Establishing assistance for attorneys impacted by 
Hurricane Michael.

 
Approving a proposed formal advisory ethics opinion 
regarding for-profi t qualifying providers who match 

clients with lawyers. Qualifying providers include lawyer referral services, 
online matching services, directories, group or pooled advertising programs, and tips or leads 
programs. The proposed advisory opinion will be published for member input and comment. 

The Board also voted unanimously that the online referral service, “LegalRFQ,” is a qualifying 
provider; and that “411-Pain,” and “Ask Gary,” were qualifying providers and approved a new 
proposed amendment that removes parts of Bar advertising Rule 4-7.14, banned in a 2015 
federal ruling, allowing non-certifi ed attorneys to call themselves “specialists” or “experts” if 
they can objectively verify the claim based on the lawyer’s education, training, experience, 
and “substantial involvement” in the area of practice. The amendment will now go the Florida 
Supreme Court.
 
Reported on the Florida Bar Criminal Justice Summit held October 16-17 in Tampa.

FLORIDA BAR FOUNDATION BOARD OF DIRECTORS ANNOUNCES TWO VACANCIES
 
The Florida Bar’s Board of Governors is seeking applicants for the following vacancies to 
be fi lled during its Feb. 8, 2019, meeting:
 
The Florida Bar Foundation Board of Directors: Two lawyers to serve three-year terms, 
commencing July 1, 2019, and ending June 30, 2022. The 33-member Board of Directors 
administers Florida’s IOTA program. Directors shall be members of the foundation during 
their term(s) as directors.
 
Persons interested in applying for these vacancies may go to The Florida Bar’s website to 
download the Application for Special Appointment or call Bar headquarters at 850-561-5667 
to obtain the application form. Completed applications must be received by the Executive 
Director, The Florida Bar, 651 E. Jeff erson St., Tallahassee, FL 32399-2300 or submitted via 
email to specialapptapp@fl oridabar.org  no later than the close of business on Friday, 
Dec. 7, 2018. Resumes will not be accepted in lieu of the required application.
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F  F  L  A  P
Did you know that The Florida Bar provides free virtual legal information through its cooperative eff ort with the 
American Bar Association to low-income Floridians via the Florida Free Legal Answers program?  
  
Members of the public can go to https://fl orida.freelegalanswers.org to sign up and answer a few questions 
to see if they qualify to use the service (household income below 250 percent of federal poverty guidelines; 
have less than $10,000 in total assets; be at least 18 years old; and not be incarcerated).  After registering, they 
may ask a specifi c question about noncriminal legal issues.  The information users provide is confi dential, and 
the answers are not associated with the user’s name. Lawyers will see only the information associated with a 
user’s legal issue.  Users will not know the name of the lawyers who answer their questions unless the lawyers 
choose to provide it, a user makes a specifi c request for the name of the lawyer or it is required by a court of law. 
 
More than a third of the 2,200 questions since its launch last year have related to family matters such as 
divorce, child support, adoption and name change. Another 16 percent were connected to housing or landlord/
tenant issues. Other legal issues include domestic violence, bankruptcy, consumer issues, education, 
employment, workers’ compensation, wills and estate planning. Note that Florida Free Legal Answers does 
not answer questions on criminal law.  Florida lawyers may enroll to join the eff ort by visiting https://fl orida.
freelegalanswers.org, clicking on “Volunteer Attorney Registration” and agreeing to the attorney agreement.
 
For more information, visit: https://fl orida.freelegalanswers.org or contact Mark Hohmeister (mhohmeister@
fl oridabar.org  or 850-561-5764).
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W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

In addition to the ongoing benefi ts that come with your MCBA membership, the MCBA is excited 
to continue the Member Benefi ts Program which allows for fi nancial savings and/or member-only 
access. As new off erings are added throughout the Bar year, we will let you know the details! 

Email us at martincountybarassociation@msn.com if you have a suggestion for a local business 
or service you would like us to consider. Visit our website at www.martincountybar.com to review 
all the off erings, direct contact information and to take advantage of the ones currently participating 
in the program.

M  H  M  B !

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local businesses, including 
the Barnes and Noble in Jensen Beach. 
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Florida Real Property and Business Litigation Report
Submitted by: Manuel Farach

O’Halloran v. Harris Corporation (In re Teltronics, Inc.), Case No. 161140 (11th 
Cir. 2018).
A bankruptcy judge’s Daubert decision on economic testimony regarding insolvency 
will not be disturbed on appeal absent the decision being “manifestly erroneous.”

Allen v. Nunez, Case No. SC16-1164 (Fla. 2018).
Two codefendants who receive a proposal for settlement in which they are 
specifi cally and individually named, possess all the information necessary to 
determine whether to settle and an attachment which names both codefendants 
does not make the proposal ambiguous.

The Florida Bar re: Advisory Opinion – Shore v. Wall, Case No. SC17-1510 (Fla. 2018).
A non-lawyer company is engaged in the unlicensed practice of law when it holds itself out as having 
special knowledge on how to recover excess proceeds from tax deed sales held by the Clerk of 
Court under Florida Statutes Chapter 197.

Federal National Mortgage Association v. JKM Services, LLC, as Receiver for Cedar Woods 
Homes Condominium Association, Inc., Case No. 3D17-370 (Fla. 3d DCA 2018).
A lender is entitled to intervene in a proceeding where a receiver is appointed to collect unpaid 
condominium assessments under Florida Statute section 718.116(6)(c).

Ocean Bank v. Gato, Case No. 3D18-1608 (Fla. 3d DCA 2018).
A foreclosure sale should not be canceled to permit a defendant time to arrange a short sale because 
“[a] defendant’s claim that they might be able to arrange for payment of the outstanding debt during 
an extended period of time does not constitute a lawful, cognizable basis for granting relief to one 
side to the detriment of the other.”

Darden Restaurants, Inc. v. Ostanne, Case No. 4D17-3590 (Fla. 4th DCA 2018).
A valid delegation clause such as “[t]he arbitrator has the sole authority to determine the eligibility of 
a dispute for arbitration and whether it has been timely fi led” removes jurisdiction from a trial court 
to determine arbitrability.

Provident Funding Associates v. MDTR, Case No. 2D17-337 (Fla. 2d DCA 2018).
The Second District adopts the reasoning of Forero v. Green Tree Servicing, LLC, 223 So. 3d 440 
(Fla. 1st DCA 2017), and holds the phrase "and all subsequent payments" has a diff erent meaning 
in a later action and can avoid a res judicata defense because the passage of time has caused the 
actual missed payments to be diff erent.

5F, LLC v. Boca Grande Isle LLC, Case Nos. 2D17-949, 2D17-1155 (Fla. 2d DCA 2018).
Unless there is an express delegation of authority to a property owners association to amend 
restrictive covenants, restrictive covenants can only be amended by the consent of all the property 
owners in a subdivision.

R  E   C  L  U

Continued On Next Page . . .
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Robles v. Federal National Mortgage Association, Case No. 3D17-2798 (Fla. 3d DCA 2018).
A court can enter a default without a hearing. 

DeLisle v. Crane Co., Case No. SC16-2182 (Fla. 2018).
The Florida Supreme Court rejects the Daubert standard and continues its adoption of the Frye 
standard for the admission of scientifi c evidence.

Holiday Isle Improvement Association, Inc. v. Destin Parcel 160, LLC, Case No. 1D17-5241 
(Fla. 1st DCA 2018).
A suit for declaratory relief may constitute an action seeking to enforce community association 
restrictive covenants, and as a result the prevailing party in such action may be entitled to an award 
of attorney’s fees and costs under Florida Statute section 720.305.

Thorlton v. Nationstar Mortgage, LLC, Case No. 2D17-2328 (Fla. 2d DCA 2018). 
A witness testifying as to routine practice of a company sending letters must "be employed by the 
entity drafting the letter," and must also "have fi rsthand knowledge of the company's routine practice 
for mailing letters."

Antoniazzi v. Wardak, Case No. 3D17-2064 (Fla. 3d DCA 2018).
The following is an enforeable mandatory forum selection clause:

The place of performance, the exclusive jurisdiction for all legal action and the venue for 
legal proceedings if the client is resident abroad is the place where the head offi  ce or 
branch of the Bank maintaining the contractual relationship with the client is located.

Foley v. Azam, Case No. 5D18-145 (Fla. 5th DCA 2018).
The tolling provision of 28 USC § 1367(d) does not require the successful assertion of federal 
jurisdiction for tolling to be eff ective.

In Re: Amendments to The Florida Rules of Appellate Procedure, Case No. SC17-152 (Fla. 2018).
The Rules of Appellate Procedure are amended to provide more uniform treatment of appeals from 
county court to circuit court, to permit non-fi nal appeals regarding whether a settlement agreement 
is unenforceable or to disqualify counsel, but a rule requiring three-judge panels in all county to 
circuit court appeals is rejected.

In Re: Amendments to The Florida Rules of Civil Procedure, Case No. SC17-882 (Fla. 2018).
The Rules are amended to provide that service by email is the same as hand delivery.

Garcia-Mathies Interiors, Inc. v. Peré, Case No. 3D17-882 (Fla. 3d DCA 2018).
A party must be given an opportunity to contest the striking of pleadings, even when it appears 
obvious the party has not complied with previous court orders to produce digital discovery in native, 
non-altered format.

====================================
If you wish to receive the expanded, weekly version of this Report, sign up at: 

https://www.mcglinchey.com/publication-subscription

Continued From Previous Page . . .
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DO YOU REMEMBER YOUR "WHY"?

Colleagues,

I am honored to be co-chairing the Wills, Trusts and Estates Committee this
year with Nikki Melby.  She is someone I admire, not only for her knowledge 
and skill, but because she is someone who is clearly in touch with her "why". 
Whenever I hear her speak, she shows concern for her client outcomes; she
has passion in her voice, and empowers herself with the knowledge to change 
her corner of the world.

When I began studying for the Bar exam in Florida, one of the fi rst assignments given by my
Bar exam coach was to “think about your why.”  He said, “You know, the reason you wanted to
be a lawyer in the fi rst place.” When I fi rst thought about this assignment, I considered skipping
it. But as I started to remember the little girl who thought that some day she would change the
world, the question started to make sense.

I choose to believe that the majority of us in the legal profession started law school with noble
intent. A poll of fellow attorneys bore out my theory.  Some of the answers were “I got tired of 
watching people get bullied”; “to eff ect justice” and “to be an example to my children.” Over 
time, deadlines, billing quotas, over-anxious clients or meeting the expectations of managing
partners can erode the satisfaction of the actual practice of law… fulfi lling our roles as guides,
counselors, advocates becomes less fulfi lling. And the next thing you know, we’ve forgotten 
why we chose this profession in the fi rst place. 

That fi rst assignment my Florida Bar review coach gave me is still fresh in my mind, and I
don’t ever want to forget my "why".  That is the reason I always carry it with me, even though 
by now it has become worn and ragged. My "why" says “to give voice to those without their 
own and to step into my true power.” I believe we owe it to our clients to stay in touch with the
reason we came to law in the fi rst place. I challenge you today to take a moment; get in touch 
with your "why". Is there a child inside of you who thought some day they would change the 
world? What’s your "why"?

Respectfully submitted,

Nancy Ferraro, Esq.

Nancy Ferraro is a Florida attorney who is also admitted to practice in New Jersey.  She recently opened
her own practice in the Stuart area, to focus on estate planning, probate and business transactional
law, and to stay in touch with her "why".

W , T   E
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SOFTBALL CHALLENGE

The time for the annual Softball Challenge is quickly 
approaching, and we would love for you to be part of it.

We are again playing members of the St. Lucie County Bar 
Association and Indian River County Bar Association and 
looking forward to a fun time.  The Softball Challenge will 
take place on the morning of February 23, 2019, at the same 
location as last year (Sandhill Crane Park - 2355 SE Scenic 
Park Dr., Port St. Lucie, Florida 34952), and will include 

plenty of food and fun for all.

If you are interesting in being a part of the co-ed team, please contact Bryan McLaughlin (bryan.
mclaughlin@petersonbernard.com) or Ray Robison (robison@foxmccluskey.com).

A  S  C
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Florida Mortgage Foreclosure Case Law Update

Bank of New York Mellon v. Arnoux, 2018 WL 5624081 (Fla. 3d DCA Oct. 
31, 2018) – A statute of limitations case.  A foreclosure complaint alleging 
default for failure to make an initial payment and all subsequent payments is 
not time-barred, even if the initial non-payment default occurred more than 5 
years prior to the foreclosure action.

Deutsche Bank National Trust Co. v. Noll, 2018 WL 5624389 (Fla. 2d DCA 
Oct. 31, 2018) – A standing and note possession case.  A foreclosure plaintiff  
constructively possesses an original note it fi les with the court.  The trial court 

erred in fi nding the plaintiff  lacked possession of the original note where the plaintiff  fi led the 
original with the court in a prior action and the original remained in the court fi le when the 
same plaintiff  commenced the second action.  

Torres v. Deutsche Bank National Trust Co., Case No. 4D17-2727 (Fla. 4th DCA Oct. 31, 
2018) – A conditions precedent case.  Where the loan documents require a default notice, the 
mere existence of such a notice is insuffi  cient to prove compliance with conditions precedent 
because the plaintiff  must establish the notice was mailed.  It may do so through routine 
practice testimony, a business record confi rming mailing, or a return receipt.  Where routine 
practice testimony is used, the witness must have personal knowledge of mailing servicer's 
business practices. 

Thorlton v. Nationstar Mortgage LLC, 2018 WL 5020098 (Fla. 2d DCA Oct. 17, 2018) – 
A conditions precedent case.  The foreclosure plaintiff  proved the required default notice 
was mailed through routine practice testimony.  The witness possessed suffi  cient personal 
knowledge of the servicer's mailing practices, even though he did not work for the servicer 
when it sent the notice and the servicer used a third-party vendor to actually perform the 
mailing.  The witness' knowledge was derived from his training and the servicer's policies 
and procedures.  [Editor's note: the author represented Nationstar Mortgage LLC in the trial 
court proceedings.]

Provident Funding Associates LP v. MDTR, 2018 WL 4938975 (Fla. 2d DCA Oct. 12, 
2018) – A res judicata case.  Res judicata does not bar a second foreclosure based on a 
non-payment default period diff erent from that at issue in the fi rst foreclosure, even if the 
default periods overlap.  

Ocean Bank v. Gato, 2018 WL 4761845 (Fla. 3d DCA Oct. 3, 2018) – A foreclosure sale 
case.  The trial court erred in granting a defendant's motion to cancel foreclosure sale based 
on a potential short sale where the plaintiff  objected to the cancellation.

F  C
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In Search of. . . .

The Immigration Committee is still seeking 5th grade students, teachers and 
classes to participate in the 2019 Celebrate America Creative Writing Contest.  
Deadline for entries is January 31, 2019.

 

Please contact Angelina Castro at ACastro@ACLawSolutions.com for details and 
information.

Notice: Your clients and the public at large can now access online courses directly through the MCBA website.  
They are fast, convenient, and inexpensive - available 24 hours a day, 7 days a week. All instructions are 
included online and programs can be started/stopped, picking up where you left off , as many times as 
you like. Help the MCBA promote this community service while generating income to support local 
initiatives!

Florida Online Traffi  c School Courses:

• Basic Driver Improvement 4-hour course (Traffi  c Ticket - TCAC)
• First-time Driver 4-hour course
• Advanced Driver Improvement 12-hour course (ADI / Judge-ordered class)
• Florida Mature Driver Program 6-hour course

All traffi  c courses are approved by the Florida Department of Highway Safety & Motor Vehicles and sponsored 
by the American Safety Council.

Parent Education and Family Stabilization Online Course:

This 4-hour course is required by Florida law for concerned parties seeking to obtain a fi nal judgment of 
dissolution of marriage in Florida when minor children are involved. The course is approved by the Department 
of Children & Families and provided by a division of the University of Continuing Education.

The courses are provided via the American Safety Council which is the leading source for online driver 
education, workplace safety training, continuing education, online business and security solutions, and 
more!

O  R  O   T  MCBA
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What's New?

The emailed complaints from esteemed Bar members generated when 
Miller's Minutiae went off -line almost shut down our MCBA email network 
[ed: absolutely not true], and so just in the nick of time I have resurrected 
the legendarily popular Sidebar column to satiate the needs of the masses. 
As Mom used to say: what a guy!

For those of you who remember this monthly column (hello? anyone? is this 
thing on?), of course you recall that the column features local attorneys and 

judges doing good things, and at the same time it proff ers movie and music reviews that at 
least in some attenuated sense had something to do with the law. Now that I've refreshed 
the witness's recollection, let's get to it.

I recommend a documentary you may have missed but absolutely need to see. It’s called 
Three Identical Strangers. A true story, it features three young men, adopted and raised 
by three diff erent families, who fi nd out at age 19 that they are identical triplets separated at 
birth. The adoption agency did not tell their families that each of them had not one but two 
identical siblings—and that’s not all the adoption agency neglected to share. The story of 
the triplets made the papers and television shows (like Donahue) all over the world in the 
early 1980s, and it generated almost all positive attention. But as time went on, the three 
men learned that the story of their separation—and separations at birth of a number of 
twins—was not the feel-good story of the decade. Without spoiling it, I will say that the movie 
presents legal considerations for the lawyers in the audience and moral considerations for 
the humans in the audience. I do not cry at movies, but this one is the exception that proves 
the rule. Don’t miss it.

Now it’s time to feature some local attorneys. There are a number of attorneys and law 
fi rms who made signifi cant fi nancial donations to the Martin County Legal Aid Society this 
year who deserve recognition. Because of space, I can’t highlight everyone—but the record 
should refl ect that Ross, Earle, Bonan, & Ensor, and McCarthy Summers, and Gunster, 
and Mrachek, and Donaldson & Weston all stepped up and made the full pro bono buyout 
of $350/per fi rm attorney that the Bar and the local courts encourage attorneys to make to 
help provide legal assistance to the poor of our community.

I highlight this news also because it’s the end of the year and the Martin County Legal Aid 
Society knows you will be making donations to §501(c)(3) organizations shortly—why not 
make that donation to the Martin County Legal Aid Society? If you do, then you know 
that the money is put to good use: funding the work of legal aid attorney Maryann Diaz as 
she serves as the metaphorical stand-in for us in the local courts when legal help is most 
needed. Those of us involved with the Legal Aid Society would be happy to tell you more 

Miller’s Minutiae

Continued On Next Page . . .
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about what we’re doing should you be interested; and remember that all of us as MCBA 
members are also members of the Legal Aid Society—membership in the MCBA automatically 
makes you a member of the Legal Aid Society too. You will receive our end-of-year donation 
request in the mail shortly if you have not already received it. Look for it and then please 
give generously!

Finally, I would be remiss if I did not give a short music plug for one of my favorite female 
singers of all time: Linda Ronstadt. I took the title for this month’s column from one of my 
all-time favorite Great American Songbook songs, and Ms. Ronstadt probably has given 
us the signature performance of What’s New (even better than Ol’ Blue Eyes’ version, a 
compliment I don’t give lightly). Check out that particular song and any of her others on 
YouTube or Spotify. I recommend almost all of them, from her ‘60s performances with “The 
Stone Poneys,” to her solo material in the ‘70s, her big band work in the ‘80s, and then 
her country work with Emmylou Harris and Dolly Parton in the ‘90s. Linda has one of the 
sweetest voices you have ever heard, I assure you.

That’s all the minutiae for this month. Have a great holiday season and remember—it’s a 
great day to be a lawyer in Martin County!

Miller’s Minutiae is written by Mark Miller, roving Sidebar writer at-large and purportedly a 
past president of this esteemed organization.

Any article appearing herein may be reproduced provided credit is given both to The SideBar and 
the author of the article. Views and conclusions expressed in articles and ads herein are those of the 
authors or advertisers and not necessarily those of the officers, directors, or staff  of the Martin County 
Bar Association. Further, the Martin County Bar Association and staff  do not endorse any product or 
service advertised. All advertising is subject to approval. We regret any errors or omissions and such, 
if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been 
provided courtesy of: Legal Consulting Services, Inc.

Continued From Previous Page . . .
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L� � , Jo�  � d Leg� lati	   

Martin County Ordinances

Visit
 www.martincountybar.com  

for resources, links, events and member 
contact & practice area information.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

Emergency Hotline / Info: 772.742.9229g y

All Martin County ordinances may be found on 
the County website: 

https://www.martin.fl .us. 
Click on Departments, County Attorney, County 

Code & Ordinances. 
See ordinance list on right side of web page

(ex: Ordinances 800-849). 

Track Legal Legislation

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

All City of Stuart ordinances may be 
found on the City website:

 www.cityofstuart.us. 

Click on link at the bottom of the page.

City of Stuart Ordinances
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:  

Speaker:

CLE:

RSVP:

There is no charge for paid MCBA members. Guests are welcome; a $30 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Friday, December 21, 2018 (11:30 a.m.)

Kane Center, 900 SE Salerno Road, Stuart

Kane Salad 
Baby Mixed Greens, Hearts of Palm, Kalamata Olives, Grape Tomatoes and sliced 
Cucumber with Balsamic Vinaigrette and Ranch dressing on the side
Lemon Sage Chicken Quarters
Herb Roasted Chicken Quarters Finished with a fresh Lemon Sage sauce, Garnished 
with a sprig of Sage.  Red Roasted Potatoes and Herbed Green Beans with Toasted 
Almonds.   Warm assorted Rolls and Butter, Pecan Pie *Specialty meals offered upon 
request if ordered at RSVP.

Honorable Jonathan D. Gerber, Chief Judge of the Fourth District Court of Appeal

1 General CLE Credit; 1 Ethics CLE Credit

RSVP:  No later than Friday, December 21, 2018
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us for MCBA’s CLE Luncheon Meeting – December 21, 2018


