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One Year Later, Judicial Term Limits 

Remain a Bad Idea

Last year at this time, the Florida Legislature had before it a 
plan to seek voter approval for a Constitutional Amendment 
limiting state appellate judges to two terms (12 years) on 
the district courts of appeal and the Florida Supreme Court. 
That plan failed but a few of our legislators have decided 
to try again. The MCBA Executive Board officially opposed 
judicial term limits the first time around. I see no reason for 
the Board to change its position one year on. 

The new plan, which you can find on the 
Legislature’s website as “2017 House Joint 
Resolution 1,” again calls for a maximum 
of two six-year terms for appellate judges. 
Richard Corcoran, the Speaker of the 
House, pushed for this change last year and 
again drives the effort this year. To his credit, 
Representative Corcoran recently took to 
the pages of the Orlando Sentinel to defend 
his idea, and I encourage you to read his 
explanation for yourself. 

Space does not permit me to share his entire 
article here, but in part Corcoran suggests 
that term limits would remind judges that 
they are not more important than the law 
or the office they hold. To be sure, judges 

should not consider themselves above the law or their office—but Corcoran 
fails to provide examples of judges in Florida who consider themselves 
more important than the law. I find it unlikely he would find examples for his 
proposition on the bench in Florida. 
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Corcoran also posits that sitting “in perpetuity” breeds “arrogance and corruption.” But here in Florida, 
we have mechanisms to remove judges who behave arrogantly and corruptly. For example, a judge in 
Jacksonville, Mark Hulsey, recently resigned from the bench rather than face an impeachment hearing 
in Tallahassee. Hulsey faced allegations of behaving imperiously, demanding that state workers do his 
personal work, and making racist, sexist, and offensive remarks behind closed doors to staff. A Judicial 
Qualifications Commission investigation and the impeachment threat led to Hulsey’s resignation. Our 
system of justice for judges in Florida did its work and Hulsey no longer sits on the bench. 

More prosaically, any number of judges that sit in circuits south of the 19th have resigned from the bench 
over the last few years because they brought disrepute to the bench by behaving as if the law did not 
apply to them. They found out it did.

If a devil’s advocate suggested I am focusing on trial judges only, I would note that an appellate judge 
on our Fourth DCA faced criminal charges for theft any number of years ago; he found himself swiftly 
removed from that court. Likewise our current system of merit retention for appellate judges arose 
because of a corruption scandal at the Florida Supreme Court that led to the replacement of justices of 
our state’s highest court. And of course the voters can reject the retention of an appellate judge should 
they believe a judge does not deserve his seat.

In short, when judges at any level of our state system behave arrogantly or corruptly, our system provides 
a variety of ways to remove them. 

Term limits, on the other hand, do not focus on the arrogant and corrupt. Rather, term limits remove all 
the good judges who serve our state well. Term limits do not distinguish between good and bad. They cull 
indiscriminately and hurt the justice system in so doing. Term limits punish both the judges themselves 
and the citizens of our states, who deserve judges who know the law and commit themselves to a career 
of service to the State. Term limits will discourage leading private attorneys from seeking appointment 
to the bench, because who wants to close a thriving practice knowing that in just twelve years the judge 
will have to start over in private practice? Further, term limits for appellate judges would discourage trial 
judges from seeking appointment to those higher courts, acting as a perverse disincentive. Our best 
trial judges who demonstrate fidelity to the law should move up the ladder to ensure the rule of law 
has good stewards at that more consequential level— not be incentivized to remain on the trial bench 
instead of facing a mandatory exit door at the higher courts.

In the Federalist Papers (#78), Alexander Hamilton explained “there is no liberty, if the power of judging 
be not separated from the legislative and executive powers.” This judicial term limits idea amounts to 
an effort by our legislative branch to interfere with the power of the judiciary, contrary to Hamilton’s 
admonition. Our legislators care for our State and no one should question their good faith; I certainly 
do not. But judicial term limits remain a bad idea that our Legislature should again reject.

Mark Miller
2016-2017 MCBA President 

Continued From Previous Page . . .
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On Friday, March 17, 2017, the Executive Board of the Martin County Bar 
Association (MCBA) will welcome former U.S. Senator George LeMieux 
as the guest speaker at our monthly luncheon meeting being held at the 
Kane Center (900 SE Salerno Road) in Stuart (11:45 a.m. – 1:10 p.m.). 

We look forward to Senator LeMieux’s perspective on resolving and 
advising on business / governmental issues as well as lessons learned 
from his position as U.S. Senator and how these are of relevance to our 
current national and local issues.

Thank you to our CLE sponsor:

There is no charge for MCBA members; guests are welcome and can pay the $25 guest fee* at the 
door.  To RSVP, please call (772) 220-8018 or email martincountybarassociation@msn.com
by Friday, March 10, 2017. RSVP is required for all attendees and we hope to see you 
there!

The MCBA is so pleased that our attendance continues to climb for our monthly lunches and 
we try our best to wrap up around 1:00 p.m.  If you have multiple members from your fi rm 
attending, please consider carpooling to accommodate parking for everyone. As a reminder, 
overfl ow parking is across the street from the Kane Center at Community Christian Academy. 

*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.

Please Join Us!

MCBA CLE Luncheon Meeting
MARCH 17, 2017

Any article appearing herein may be reproduced provided credit is given both to The SideBar and 
the author of the article. Views and conclusions expressed in articles and ads herein are those of the 
authors or advertisers and not necessarily those of the officers, directors, or staff  of the Martin County 
Bar Association. Further, the Martin County Bar Association and staff  do not endorse any product or 

service advertised. All advertising is subject to approval. We regret any errors or omissions and such, 
if applicable, will be noted in future issues. 

Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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S  C  
Mark Your Calendars for Upcoming Events

We Hope You Will Join Us!

  2017 Softball Challenge: Saturday, April 1, 2017 - See 
Page 17 for more information. 

  5K Family Run/Walk: Saturday, April 15, 2017 - Look 
for more details on Page 15. 

 2017 Tennis Tournament: Saturday, April 29, 2017 
– Thank you to our sponsors, Scott Moore with Merrill 
Lynch & Trish Moore with Hobart Deposition Services. Look for details 
on Page 16.

Annual Installation Banquet: Friday, May 19, 2017. Look for more details on Pages 5 to 
7. We so hope you will attend as it promises to be an enjoyable evening that won’t be the 
same without you! 

View our website at www.martincountybar.org for individual committee meetings/programs in 
addition to the ones noted above.  As a reminder, the monthly luncheon CLE meetings are typically 
the third Friday of the month and you can view our speakers and menus from our website too under 
the EVENTS tab!
 
If you are interested in helping with our Social Committee and/or have any questions or ideas for 
us, please feel free to contact us at marshall.law.fl @gmail.com or Jeff rey@vassallobilotta.com.  

 Here’s to another great year!

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local 
businesses, including the Barnes and Noble in Jensen Beach. 
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Your Banquet ticket price includes raffl  e tickets for 10+ door prizes and a grand-prize get-away!

Cruise Planners has donated a 2-night complimentary stay at the Mission Inn Resort & Club luxury 
destination on Lake Harris in Howey-in-the-Hills, FL! The resort spans 1,100 acres and features 2 premier 
golf courses, 4 restaurants, the Spa Marbella & an array of on-site activities just minutes from Orlando. 
It's renowned for its picturesque rolling hills, orange groves and shimmering lakes, the area draws golf 
enthusiasts, fi shermen and eco tourists who enjoy being surrounded by the region's expansive natural 

beauty. Included in the package will be admission to Florida's largest premium winery in 
Clermont, Lakeridge Winery & Vineyards.  Lakeridge ranks as, and remains a pioneer in 
the development of table and sparkling wines from muscadine and hybrid grapes. Recipient 
can plan to utilize their getaway during one of the winery's annual festivals/events, if they 
choose to. The winner will also receive a bottle of Lakeridge's "award winning Florida wines!"

Un Viaggio in Italia! - A Trip to Italy!
Thank you to our early event sponsors:

Look for more information on sponsorship opportunities on Page 7!
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2017 MARTIN COUNTY BAR ASSOCIATION'S2017 MARTIN COUNTY BAR ASSOCIATION'S
BANQUET SPONSORSHIP OPPORTUNITIESBANQUET SPONSORSHIP OPPORTUNITIES

FRIDAY, MAY 19, 2017FRIDAY, MAY 19, 2017

D Recognition on Banquet signage and program
D Recognition by Banquet speaker
D Recognition on MCBA Website
E Recognition in Monthly MCBA newsletter before & for 

one month following Banquet
D Free full-page ad in 1 edition of The SideBar
D 8 free tickets to Banquet

POMPEII PRIZE SPONSOR 
$1,500 (Only 1 Available)

SICILIA DINNER SPONSOR 
$1,500 (Only 1 Available)

ITALIANO VIENNESE DESSERT BUFFET SPONSOR 
$1,500 (Only 1 Available)

ROMA GOLD SPONSOR 
$1,500

D Recognition on Banquet signage and program
E Recognition by Banquet speaker
D Recognition on MCBA Website
E Recognition in Monthly MCBA newsletter before & for 

one month following Banquet
E Free full-page ad in 1 edition of The SideBar
E 4 free tickets to Banquet

D Recognition on Banquet signage and program
D Recognition by Banquet speaker
D Recognition on MCBA Website
D Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
D Free full-page ad in 1 edition of The SideBar
D 4 free tickets to Banquet

D Recognition on Banquet signage and program
D Recognition by Banquet speaker
E Recognition on MCBA Website
D Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
D Free full-page ad in 1 edition of The SideBar
D 4 free tickets to Banquet

D Recognition on Banquet signage and program
D Recognition by Banquet speaker
D Recognition on MCBA Website
D Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet 
D Free full-page ad in 1 edition of The SideBar
D 4 free tickets to Banquet

E Recognition on Banquet signage and program
E Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
E Free ¼ -page ad in 1 edition of The SideBar
E 1 free ticket to Banquet

E Recognition on Banquet signage and program
E Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
E Free business card ad in 1 edition of 
 The SideBar

E Recognition on Banquet signage and program
E Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
E Free ½ -page ad in 1 edition of The SideBar
E 3 free tickets to Banquet

E Recognition on Banquet signage and program
E Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
E Free ½ -page ad in 1 edition of The SideBar
E 2 free tickets to Banquet

D Recognition on Banquet signage and program
D Recognition by Banquet speaker
D Recognition on MCBA Website
D Recognition in Monthly MCBA newsletter before &  for 

one month following Banquet
D Free ¾   -page ad in 1 edition of The SideBar
D 3 free tickets to Banquet

CONTACT JEFFREY FRIEDMAN AT  (772) 221-8262 CONTACT JEFFREY FRIEDMAN AT  (772) 221-8262 ext.ext. 223 223
FOR MORE INFORMATION ON BECOMING A SPONSOR.FOR MORE INFORMATION ON BECOMING A SPONSOR.

TOSCANA SPECIALTY DRINK SPONSOR

 $1,300 (Only 1 Available)

VENEZIA CASINO SPONSOR 
$3,500 (Only 1 Available)

FIRENZE SILVER SPONSOR

 $1,000

PORTOFINO COPPER SPONSOR 
$500

MILANO BRONZE SPONSOR 
$750

NAPOLI COCKTAIL HOUR SPONSOR $1,100 
(Only 4 Available)

Un Viaggio in Italia! - A Trip to Italy!Un Viaggio in Italia! - A Trip to Italy!
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2016 Pro Bono Service Award Recipients
On February 17, 2017 the Martin County Bar Association, Florida Rural Legal Services, and the 
19th Circuit Pro Bono Committee recognized 39 private attorney members who demonstrated 
an outstanding commitment to ensuring equal access to justice.  The attorneys provided free 
civil legal assistance to low income, elderly, and disabled residents of the Treasure Coast.  
The partnership between private attorneys from the Martin County Bar Association and Florida 
Rural Legal Services ensures that our most vulnerable citizens have access to the best legal 
representation possible. 

Over the past year, these attorneys worked to save homes, recover personal property, help 
victims of abuse gain a new safe life, assist with child custody issues, help debtors by stopping 
abusive collection practices, help veterans obtain increased or much needed benefi ts, assist 
terminally ill clients with end of life planning, help families become free of debt, assist with 
driver license reinstatement, review and advise on contract matters, and most important they 
all changed lives while advancing justice.  Thank you to the 2017 Pro Bono Award Recipients!

P  B  C  

Jason D. Berger 

Angelina Castro   

Kristen L. Bishop

Eula Clarke

Eric Beutens

Barbara A. Cook  

Linda Capobianco

Carl J. Domino



T  S  B  - M  2017

  9

2016 P  B  A  R  

Hugh J. Eighmie, II

Joseph R. Greco

Fernando M. Giachino

John J. Mangan

Donna Eng

George B. Hough

Peter T. Gianino

Jon L. Martin

Jeff rey Friedman

Gregory G. Keane

Michael A. Gort

Mark Miller

William F. Gallese

Niki T. Marshall 

Ryan S. Grazi

Ashley N. Minton
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2016 P  B  A  R

Katherine D. Mish

W. Trent Steele Cristina M. Rubio

Donald N. Watson

Travis Walker

Maxine A. Noel

William N. Swift

Glenn J. Webber

Leanne L.  Ohle

Marc S. Teplitz

Elizabeth Seemann

Andrea White

Shaun T. Plymale

Sarah P. Vickers

Maria P. Sperando

Continued On Next Page . . .
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The 2016 pro bono award recipients model the highest ideals of the legal profession by 
providing equal access to the courts for the most vulnerable among us.  

“Each time a man stands up for an ideal, or acts to improve the lot of others, or strikes 
out against injustice, he sends forth a tiny ripple of hope, and crossing each other from 
a million diff erent centers of energy and daring those ripples build a current which can 
sweep down the mightiest walls of oppression and resistance.”  ― Robert F. Kennedy

If you would like more information on how you can change lives while advancing justice please 
contact our Pro Bono Committee Chairs: Jane Cornett jcornett@bplegal.com; Maxine Noel  
mnoel@gglawyers.com; Carolyn Fabrizio  carolyn.fabrizio@frls.org.

 Maritime Extent of Florida Laws 

Article II, Section 1, of the Florida Constitution provides that the state’s 
boundary (and its laws not in confl ict with established federal maritime law) 
extends from the head of the St. Mary’s River, which forms the border between 
Georgia and Florida, to the Atlantic Ocean, “thence due east to the edge of 
the Gulf Stream or a distance of three geographic miles whichever is the 
greater distance; thence in a southerly direction along the edge of the Gulf 
Stream or along a line three geographic miles from the Atlantic coastline ... 

and three leagues* distant from the Gulf of Mexico coastline .... and three leagues distant from 
the southernmost point of the Marquesas Keys ... and Loggerhead Key, the westernmost of 
the Dry Tortugas Islands.”  

The Gulfstream is a 40-50 mile wide stream of water moving northerly along Florida’s Atlantic 
coast at 2-3 Knots*.  Its western edge is a moving target which varies daily and signifi cantly 
during a year.  On January 28, 2017, the National Weather Service Marine Forecast reported 
the edge was approximately 22 nautical miles* (“NM”) south of Loggerhead Key in the Dry 
Tortugas, 28 NM from Marquesas Key lighthouse off  of Key West, 31 NM south of Looe Key 
off  Pine Key, 9 NM ENE of Port Everglades, 4 NM ESE of Lake Worth Inlet, 10 NM SE of 
Jupiter Inlet, 17 NM East of Fort Pierce Inlet, and 43 NM NE of Ponce Inlet (Daytona). 

In Benson v. Norwegian Cruise Lines Ltd., 859 So.2d 1213 (Fla. 3rd DCA 2003), the court 
applied Florida law to an alleged act of medical malpractice that occurred on a cruise ship 
about twelve miles from shore when the edge of the Gulfstream was 14 NM from shore on 
the date of the alleged malpractice.  

Look for a recap of the 2017 Camping and Canoe Trip in an upcoming issue of The SideBar!
_________________________
* 1 NM = 1.1508 Statute (“Geographic”) miles; 1 League = 3 NM =3.45234 Statute Miles; 3 Leagues = 10.36 Statute Miles; 1 Knot = 1 NM per hour

A  & C  T  C  

P  B  C  

Continued From Previous Page . . .
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Please Join Us!
Join the Immigration Committee for our next meeting on 
Friday, March 3rd (noon to 2 p.m.) at The Chef's Table in 
Stuart; please email acastro.esq@gmail.com to RSVP 
and for more details.  Thank you to our sponsor, Doug 
Marcello with Edward Jones.

Foreign nationals seeking to enter, re-enter or remain within the United states can face 
signifi cant immigration consequences stemming from criminal infractions.  Many minor 
off enses can have a tremendous impact on a noncitizen’s immigration status.  Moreover, 
sentencing schemes enacted to mitigate the severity of criminal penalties for certain 
off enders—such as those who have no criminal history, who suff er from addiction or a mental 
defect, veterans, and young adults—do not have the same mitigating eff ect for noncitizens.  
Thus, noncitizen off enders who receive a withhold of adjudication, participate in Drug Court, 
or successfully complete a pretrial diversion program, very often face the same drastic 
immigration consequences as a noncitizen off ender who has an extensive criminal record 
that includes serious felony convictions.

Several factors combine to infl uence the eff ect criminal activity will have on a noncitizen’s 
immigration status.  Among these factors are the nature of the criminal activity, the immigration 
status of the off ender, the sentence the off ender receives, whether the off ender is seeking to 
be admitted into the United States or endeavoring to retain a lawful status, when the off ense 
was committed, and the number of years the off ender has maintained Lawful Permanent 
Residency.  In addition, the availability of waivers, exemptions and exceptions shape how 
a criminal off ense might impact a noncitizen.  As the immigration law is comprised of a 
complex web of case law, statutes, regulations, policy memos, and more, it can be extremely 
diffi  cult for noncitizens and those not versed in immigration law to predict the immigration 
consequences of a criminal case.  

I  C  

Continued On Next Page . . .

======

Crimes and Immigration Consequences
A Three-Part Immigration Series by 

Christopher A. Gaston, Esq.
Part 1:  An Overview and Aggravated Felonies
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Often, crimes that experienced criminal defense attorneys would not deem to be particularly 
serious off enses can carry harsh penalties under the immigration law.  Generally, there are 
three major categories of criminal off enses that carry immigration consequences:  Aggravated 
Felonies, Drug Off enses, and Crimes Involving Moral Turpitude.  In many cases, an off ense 
can occupy more than one category.  For example, Sale of a Controlled Substance can 
create a basis for inadmissibility or deportation as a Drug Off ense and as an Aggravated 
Felony.  Similarly, Failure to Appear in violation of a court order is likely a Crime Involving 
Moral Turpitude.  However, if the noncitizen failed to appear and the underlying off ense is a 
felony for which the court may impose a sentence of two (2) years or more, the noncitizen 
will likely face immigration penalties as an Aggravated Felon.  

Section 101 of the Immigration and Nationality Act and the corresponding sections of the 
United States Code outline the 21 categories of off enses that are classifi ed as Aggravated 
Felonies.  This list includes Crimes of Violence as defi ned in 18 U.S.C. §16, traffi  cking in 
fi rearms or explosives, tax evasion, and some theft and fraud off enses.  In the immigration 
scheme, a conviction or admission to an off ense classifi ed as an Aggravated Felony carriers 
the most dire consequences.  These penalties include detention without bond, expedited 
removal proceedings, ineligibility for most waivers and immigration benefi ts (including asylum) 
and permanent inadmissibility into the United States after removal.  With the stakes being 
so high for noncitizens accused of a crime which is classifi ed as an Aggravated Felony, it 
is imperative that criminal lawyers and immigration lawyers work together to resolve these 
cases in a manner that minimizes the immigration consequences for the noncitizen.  

=======

Recommended Precautions to Noncitizens following the January 2017 Executive Orders 
Proposing Signifi cant Changes to Immigration Policy and Enforcement Priorities:

• No foreign travel for noncitizens who come from one of the 7 countries identifi ed in the 
travel ban and caution should be taken for all noncitizens with certain immigrant profi les 
and/or criminal histories.  We also warn those lawful permanent residents, who were 
previously granted asylum status, from traveling back to their country of origin. 

• Be aware that those most at risk are people in detention or jail, those who had contact 
with the criminal justice system and those with a fi nal order of removal. 

• Individuals who must report to an ICE offi  ce may be subject to detention and removal or 
targeted at their last known address. 

• While many of these proposed orders remain somewhat vague and are now the subject 
of widespread litigation, noncitizens who seek to confi rm their immigration status should 
seek legal advice from an experienced immigration attorney and avoid seeking the help 
of “notarios,” “immigration consultants” and those otherwise engaged in the unlicensed 
practice of law. 

Continued From Previous Page . . .
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Please Join Us!

Only 1 more month until the MCBA 1st Annual “Race to the 
Courthouse” 5K Run/Walk, which will be held Saturday 
morning, April 15, 2017 (Easter weekend).
 
Thank you to our early sponsors: 

We are looking for more sponsors!  Please email aspears@kslattorneys.com for a sponsorship 
packet. This is a great way to support the legal community while getting some additional 
exposure for your fi rm or business.  Proceeds of the race will benefi t the Legal Aid Society 
of the MCBA. 
 
REGISTER TODAY!  The price goes up March 15th!
This is a family friendly event and will include all levels of runners and walkers. 
There also will be friendly competition between MCBA law fi rms and other local bar associations, 
so start training now! 

Online sign-up at:
 www.runsignup.com/Race/FL/Stuart/TheRacetotheCourthouse5k

Thank you to those who have already registered!

Please note you do not have to be affi  liated with a law fi rm or a member of the Bar Association 
to participate in this event.  Please invite your friends to run this race with you!

 

5K R  C  
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Save the Date for the Sixth Annual MCBA Tennis Tournament
Saturday, April 29, 2017 at 9:30 a.m.

at Mariner Sands Country Club

Please join us for the Sixth Annual MCBA Tennis tournament!  This 
year's tournament is scheduled for Saturday, April 29, 2017 at the 
Mariner Sands Country Club.  Thank you to this year’s sponsors, 
Trish Moore and Scott Moore:

Spouses and kids are welcome to play -- so please bring the family.  Those who are 
not playing can relax at the pool and watch the tennis action!  We have room for 20 
players, so sign up early!  Entry is free of charge, including a delicious lunch by Chef 
John.

A light breakfast will be served at 9:30 a.m.  At 10:00 a.m. we will start a "maximum 
mix" doubles round robin with at least 6 rounds of four games each.  Thus, players of 
all abilities will get a chance to play with (and against) each other.  The four lawyers 
with the most wins will play in the fi nals for a chance to bring home our big traveling 
trophy!  Chef John will serve us lunch at 12:30 p.m.

We hope you can join us!  Please send your RSVP by email to todd@thurlowpa.com.

ve
S

t! Thi

Law Offi  ce Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way, Stuart, FL 34994 
Telephone: 772-288-1300 | Fax: 772-288-2135

Social Security Disability Worker’s Compensation 

Representing the injured and disabled for over 36 years.
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2017 Softball Throwdown

Exciting plans are in the works for a bar-to-bar challenge on 
April 1st at Halpatiokee Park in Stuart (9:00 a.m. to 2:00 p.m.). 
MCBA team spots are limited so if you are interested in getting 
on the roster, email Tom Weiksnar (tew@williegary.com) or 
Jerome Stone (jas@stonelawfl .com) ASAP. 

We thank our 2017 sponsor: 

       
                                                                                    
 

S  C  

2017 sponsor: 

Play Ball!
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Appellate Update

Thank you to those of you who joined us for the Appellate CLE on February 
3rd.  It was a great turn out and everyone who attended learned a lot about the 
appellate jurisdiction of the Circuit courts.  I would like to especially thank Chief 
Judge Metzger, Judge Mirman, and staff  attorney Lillian Ewen for being so 
generous with their time and knowledge. 

There is a lot of news to report on the state of the courts for the years ahead.  
 
First, in November of 2016, Governor Scott appointed Jeff rey Kuntz to the 
Fourth DCA.  Those of you who know him should take a moment to wish him 
well if you have not done so already.

 
Next, in December of 2016, the Governor appointed the Hon. C. Alan Lawson of the Fifth DCA 
to fi ll the vacancy left by the retirement of Justice Perry from the Florida Supreme Court.  In the 
coming years, the Florida Supreme Court will see even more change, as Justices Pariente, 
Quince, and Lewis all face mandatory retirement in 2019.

Meanwhile, the issue of judicial term limits is resurfacing.  You may recall that in October of 2015, 
the Speaker Designate of the Florida House, Richard Corcoran, called for the imposition of 
12-year judicial term limits for judges at all levels, and the Florida Bar Board of Governors voted 
in December of 2015 to adopt an offi  cial legislative position in opposition.  Although a proposed 
constitutional amendment passed the Florida House with the required 60% threshold needed to 
send the proposed amendment to Florida voters, the Florida Senate version of the legislation was 
never introduced in committee or on the Senate fl oor.   In December of 2016, Speaker Corcoran 
again called for 12-year term limits, and again the Florida Bar BOG voted to oppose judicial term 
limits on all judgeships.   Although Corcoran insists that term limits are needed to prevent appellate 
judges from becoming an un-elected super-legislature, the Florida Bar insists that term limits would 
only increase an already high rate of turnover in state court judgeships, and would result in "less 
eff ective, lengthier, and more costly resolution of cases; less consistency in the development of 
Florida law; an erosion of public confi dence in the judicial system; and a signifi cant decline in 
qualifi ed judicial candidates."  See Corcoran Calls for Judicial Term Limits, The Florida Bar News, 
December 15, 2016.  One of the Florida Bar's Legislative Counsels predicts that the issue may 
resurface in 2017 legislation as well as in the 2017 meeting of the Florida Constitution Revision 
Commission.  If judicial term limits become a reality, Florida may be the fi rst state to impose term 
limits on appellate court judges.   See Bar Board Opposes Term Limits for the Judiciary, The 
Florida Bar News, January 1, 2016.      
 
On a fi nal note, on January 4, 2017, the Florida Supreme Court issued, and then promptly vacated, 
an order denying rehearing in the death penalty case of Perry v. State, SC16-547.  Apparently, 
related cases still require resolution before the Court can issue the order on rehearing.      

Appellate Practice Committee
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Please Join Us!

Our next Foreclosure Committee Meeting will be held on 
March 10, 2017, at noon at the offi  ce of McCarthy, Summers, 
Bobko, Wood, Norman, Bass & Melby, P.A. (2400 SE 
Federal Highway, Fourth Floor in Stuart). Our speaker and 
meeting sponsor will be Doug Marcello, Financial Advisor 
with Edward Jones.  Mr. Marcello will present “Put Your 
Retirement Plan to Work: Encourages participating in an 
employer-sponsored plan, explains why it's important to start 
saving now, suggests two additional tax-advantaged ways 

to save outside the employer plan, and encourages rollover of money from previous employer 
plans.”  

Lunch will be provided and we hope you will join us for this informative session.  Please RSVP 
to Jessica M. VanValkenburgh by March 5th at jmv@mccarthysummers.com or 772-286-1700.
We hope to see you there!

Foreclosure Case Law Update

1. Dixon v. Wells Fargo Bank, N.A., et al., 4D15-3974 (Fla. 4th DCA 2017).  The Fourth 
District Court of Appeals has again been asked to review the issue of an alleged defi ciency 
in the pre-suit demand letter sent to a Homeowner prior to a foreclosure action.  Here, 
rather than sending a demand letter directly to the Dixons, Wells Fargo employed its 
counsel to send said letter. However, the demand letter sent to the Dixons failed to 
conform to the requirements of the standard paragraph twenty-two (22) of the Mortgage 
at issue in that, it, “…stated that acceleration had already occurred, was sent only eight 
days before the fi ling of the initial complaint, and failed to inform Borrowers of their right 
to assert the nonexistence of default and to provide them with thirty days to cure.”  The 
Fourth determined that Wells Fargo failed to substantially comply with the contractual 
requirements for sending a pre-suit demand letter and reversed with a remand for the 
Trial Court to enter an Order granting the Dixons’ Motion for Involuntary Dismissal. 

2. Bayview Loan Servicing, LLC v. Del Lupo, 4D15-1088 (Fla. 4th DCA 2017).  In this case 
the Trial Court granted Del Lupo’s Motion for Involuntary Dismissal at the close of Bayview’s 
case in chief due to what the Trial Court felt was insuffi  cient records establishing the amount 
due.  The Court noted that, “…I’m saying that even though the evidence is there, I cannot 
ferret out what the amount owed is…”  The Fourth District held that despite the fact that 
there was no additional testimony or evidence explaining the hard to decipher payment 
history, it was admitted into evidence and therefore Bayview had established a prima facie 
case on damages.  Therefore, the involuntary dismissal at the close of Plaintiff ’s case in 
chief was improper.  The Fourth reversed and remanded the case for a new trial.  

F  C  



Do you currently receive this level of service? You should.
If you would like to establish a professional referral relationship with our firm, con-
tact Tom Copeland at 561-697-4440, or email him at TCopeland@800GOLDLAW.com.

Lawyers all over Florida are glad they refer us cases because:

1.  They receive a written agreement to sign (as required by the Florida Bar), 
confirming their 25% referral fee

2.  They receive regular notifications of how the case is going, including a copy 
of our demand letter

3.  They get to review and sign our settlement statement, proving how much 
the case settled for
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Please Join Us!

We want to extend our appreciation to Judge Roby for 
giving a very informative and benefi cial presentation at our 
last meeting.
 
The Trial Lawyers Committee will hold our next meeting on 
Thursday, March 9th, at noon at the Gunster Law Firm in 
Stuart. We want to welcome Jack Cox as our speaker for 
this meeting. Attorney Cox recently retired as a Circuit Court 
Judge in Palm Beach County, and he will speak as to his vast 
knowledge and experience while on the bench.
 
As always, lunch will be provided.
 
Please RSVP to aguzi@wlclaw.com by Monday, March 6th, at 5pm if you 
plan to attend. We will send out email reminders in March prior to the meeting. 
Given the intimacy of these meetings, space may be limited so respond early.
 
Our tentative list of speakers for the remaining 2016-2017 meetings are as 
follows:

 • Thursday, April 13, 2017 – Hon. Judge Robin Rosenberg (US District Court Judge)

 • Thursday, May 11, 2017 – Carri Leininger, Esquire (Board Certifi ed Appellate Attorney)

T  L  C

J  T

ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact 
Judge Roby at: 772-288-5560, 

robyw@circuit19.org 

or visit the website at: 
http://www.justiceteaching.org.

We look forward to working/teaching with you!
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

Congratulations to Honorable Jeff rey T. Kuntz who was offi  cially sworn in as the newest 
judge to the Fourth DCA on February 10, 2017.

The Martin County Bar Association would like to recognize the 39 MCBA members for 
providing our community with Pro Bono services in 2016.  A full list can be found on 
Pages 8 -10 of this issue of The SideBar.

Honorable Michael J. McNicholas was joined by more than 250 friends, family and 
colleagues for his investiture on February 17, 2017.  He is assigned to Family Court for 
the 19th Circuit.  

Hats off  to Shaun Plymale and his daughter, Jillian for their outstanding performances 
in StarStruck’s Fiddler On The Roof.

Judge Elizabeth A. Metzger was unopposed for her second term as Chief Judge of the 
19th Judicial Circuit. Congratulations!

Kudos to Olga Hamilton for participating in the February 9th Art Gallery Show to benefi t 
Molly’s House.  Her generosity supports the organization’s mission to provide families 
with short-term, aff ordable accommodations when loved ones are in our area for medical 
care and treatment. 

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.
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YYOUR COURTS 
  UP CLOSE 

Free Four Night Event 
Tuesday Evenings 

6:30-8:30 
February 21st & 28th  

March 7th & 14th 

Learn more about how the Judicial system works for you! Meet Judges, A orneys and 
more. Have ques ons you want answered? This is the event for you!                           
       Seats are limited so contact us today to reserve your spot! 

yourcourts@Circuit19.org or call 772-807-4370 
St. Lucie County Court House  

218South Second Street Fort Pierce, FL 34950  
www.Circuit19.org 

Have you ever wondered…… 
 How do appeals get decided? 

 What is Drug Court? Or Mental Health Court? 

 What happens when a person files for divorce? 

 What is the role of the Grand Jury? 
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closer than 

you think.
We’ll help guide your business in the right direction.

Contact: Nicole Hibbs
1-772-828-9739 or

nicole.hibbs@td.com

We’re here for you business.
Your success is our success, that’s why we work hard to get your business where you want it to be. 
With a range of fl exible accounts and services, you’ll be able to fi nd a complete business solution 
to meet your needs. Not to mention a banking experience that is as hassle-free as possible with:

The best of the best - TD Business Premier Checking.
TD Business Premier checking comes with fl exible services, accounts and added benefi ts to provide the 
best valued checking account for our business.

●   Convenient locations
●   24/7 live Customer Service

●   Longer hours and open weekends
●   To save time - we will come to your offi  ce

TD Business Premier Checking
Our best valued business checking account 
comes with:

TD Bank BusinessDirect Online Banking
Access to accounts 24 hours a day/7 days a week:

Plus, it provides even more relationship value 
by providing several ways to waive your 
monthly maintenance fee1

TD Small Business Money Market Plus
Helps you maximize your savings while 
maintaning liquidity

No monthly maintenance for the fi rst 
three statement cycles1

Up to 500 free items2

Up to two additional TD Business 
Simple Checking Accounts with up to 
200 free items3

TD fees waived at non-TD ATMs4 

Free offi  cial checks and money orders

View account history in real-time and 
have access to online statements up to 18 
months
Delegate authority to employees
Fast and secure payments to anyone
Full compatibility with Quicken and 
Quickbooks
With TD BusinessDirect Mobile App, Use 
Mobile Deposit to deposit checks anywhere, 
anytime

● ●

● ●
● ●

●

●●

●

 for your banking needs

1TD Business Premier Checking: Aft er the fi rst three statement cycles, the $30 monthly maintenance fee will be waived when you 
meet one of the following requirements: maintain $40,000 in combined business deposits and one personal checking, or active TD 
Merchant Services, or active TD Digital Express or have Small Business lending solutions. Combined business deposits includes 
select business checking, business savings and business money market and personal checking. Restrictions may apply; please see 
Business Deposit Account Agreement for details.
2TD Business Premier Checking off ers 500 free items paid or deposited per statement cycle, additional items are $0.35 each. Per 
account restrictions apply. Please see the Business Deposit Account Agreement for details.
3See Business Deposit Account Agreement for details. Discount available to TD.
Business Premier Checking Customers.
4For non-TD ATM transactions, the institution that owns the terminal (or the network) may assess a fee (surcharge) at the time of 
your transaction, including balance inquiries.
5Fees may apply for optional services. Please consult your Business Account Agreement for details.

Member FDIC TD Bank, N.A. | Equal Housing Lender           | Subject to credit approval 62-23986 (09/15)
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Greetings and Salutations!

Our next meeting with be held on Thursday, March 16, 2017 at Crary Buchanan 
Law Offices. Please note that this is a date change. I will be doing a presentation 
on written communications in the age of text-speak and emoji’s. 

Dinner will be served at no cost.  Please RSVP no later than Tuesday, March 14, 
2017.

As always, should you have any questions, concerns, or suggestions please feel free 
to email me (Susan@CraryBuchanan.com) or call me (772) 233-4601 anytime.

P  C  

LAW LIBRARY EVENTS:

Spring is just around the corner and we will have some wonderful new 
CLE materials for check-out at the Recording Department of our Martin 
County Courthouse. Also, our law library committee maintains expired CLE 
materials on a variety of subjects for two years past the expiration date; 
so if what you are looking for is not in the current Clerk materials, please 
contact Christine Moreno, Chair at (772) 288-1020. 

This tax season is a good time of year to treat yourself with a visit to one of our local Martin 
County Public Library branches and sign-up for computer time.  There is an APP for LexisNexis 
research tools. You not only can search current case law, but you can also shepardize and 
review a variety of legal forms and treatises on various aspects of the Law (State and Federal). 
You cannot access the program off -site, but every library computer allows access while you 
are signed into the library computer.

Our Law Library Committee seeks new ways to off er our bar membership a variety of resources 
to enhance your eff ectiveness in your practice of law. If you are interested in joining our 
law library committee, please contact Christine Moreno at (772) 288-1020. Remember to 
regularly check-out the list of CLE materials on-line at the websites of the MCBA and Clerk 
of Courts.
 

L  L  C   
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Happy March Everyone!

The YLD is doing our annual Martin County Courthouse 
“Behind The Scenes” Tour on Friday, April 21, 2017 
from 3:00 p.m. to 5:00 p.m.  This event is first-come, 
first-served and space is limited so be sure to RSVP 
to  martincountybarassociation@msn.com with “YLD 
Courthouse RSVP” in subject line  before April 14th.  

All lawyers are welcome to attend, not just “young lawyers.”  
This is traditionally our best attended event and something 

that you don’t want to miss out on!  

After the tour, YLD will be hosting a happy hour at Mulligans in downtown Stuart and appreciates 
the support of our sponsor:

We’ll just be meeting at the downstairs bar.  All are welcome! 

Y  L  D

J  S

S , A , S  & M G

561-694-6079
jsobel@schwedlawfi rm.com

Offi  ces in Palm Beach Gardens and Stuart

B  C  
C  T  L

Personal Injury
Trial Attorney S  L  

O  S
O  S     

  C   S

I   ,  
 ,   

 .   N  D .
R  - - .  

E    
  .

C : C  G  
(772) 288-4357
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W , T  & E  C
Please Join Us!

The next Wills, Trusts & Estates Committee (formally Probate, Trust & 
Guardianship Committee) meeting will be held from 12:00 - 1:00 p.m. on March 
9, 2017 at the Law Offi  ces of McCarthy Summers Bobko Wood Norman Bass 
& Melby (2400 SE Federal Highway, Fourth Floor in Stuart).  

Lunch will be provided as usual. If you plan on attending, please RSVP to 
lee@tiltonlawpa.com by March 1st at the latest.

For your planning, meetings will be the second Thursday of every other month; 
please mark your calendars for the remaining 2017 dates: March 9th, and May 11th.

W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce
(772) 223-4092; (866) 748-6786 - Fax

Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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We Hope You Can Make The Meetings!
Join us on Wednesday, March 15th (Noon) for the next Family Law Committee 
meeting at the Law Offi  ce of Crary Buchanan (759 SW Federal Highway) 
in Stuart. Lunch will be provided as usual.  If you plan on attending, please 
RSVP to susan@crarybuchanan.com by March 10th at the latest.  We hope 
to see you there!

F  L  C

Northbridge Center, 10th Floor  
515 North Flagler Drive  •  West Palm Beach, Florida 33401

Proudly supports the

Martin County  
Bar Association

1-800-4-RIGHTS
www.ForYourRights.com

•  Auto Accidents

• Medical Malpractice

•  Defective Products

•  Wrongful Death

Contact us for a FREE case evaluation.

(1-800-474-4487)

Save The Dates For Remaining 2016-2017 Family 
Law Committee Meetings:

Wednesdays: March 15th, April 19th and May 17th.

The 2017 Legal Directory Is Here!
Members: Pick-up your copy at the 

March 17, 2017 MCBA lunch!
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MCBA’S SECOND ANNUAL LAW DAY FAIR
On February 10, 2017, the Martin County Bar Association and Florida Rural Legal Services presented 
its second annual LAW DAY FAIR.  

The 2017 Law Day Theme celebrates the 150th anniversary of the Fourteenth Amendment: “The 
Fourteenth Amendment: Transforming American Democracy.” Over 50 residents attended the event 
and had the opportunity to enjoy a video presentation detailing the history of the 14th Amendment while 
receiving legal education, information, and advice by members of the MCBA.  The video presentation 
explored how the citizenship, due process and equal protection clauses of the amendment serve as 
the cornerstone of civil rights legislation, court decisions protecting fundamental rights and more.  

The event was a great opportunity for the community to come out and meet with local attorneys in 
all practice areas. Sincere thanks to all of the attorneys and their staff  who participated and for their 
generous donations of raffl  e items!

 

     Area of Practice          Attorneys/Staff          Firm
Accidents/Personal Injury

Bankruptcy/Consumer Credit

Civil Trial

Criminal Law

Immigration

Landlord/Tenant

Family Law

Foreclosure

Medical Advanced Care Directives / Florida Rural

Medicare/Elder Law/Estate Planning

Social Security Disability 

Tax

Jeanette M. Lugo, Esq. 
Maxine Noel, Esq.
Debbie Lockliear (paralegal)

Barbara Cook, Esq.

Carl Domino, Esq.

Wayne Richter, Esq.
Katie Richter (paralegal)

Angelina Castro, Esq.
Antonietta Brancaccio 
Christopher Gaston, Esq.

Mark Teplitz, Esq.
Eric Buetens, Esq.

Jessica VanValkenburgh, Esq.
Jason Berger, Esq.

Heather Castellanos (paralegal)

Andrea White, Esq.
David Fabrikant, Esq.

George Hough, Esq.

Karin Jones (Paralegal)
Lina Arce, Marketing Coordinator

Stephen Pinnacoli, Esq.
Heather Sheff er (paralegal)

Wright, Ponsoldt, & Lozeau Trial Attorneys, LLP
Grazi & Gianino, LLP
Grazi & Gianino, LLP

The Law Offi  ce of Barbara A. Kreitz Cook

Carl Domino, Esq.

Richter Law P.A. 
Richter Law P.A.

Angelina Castro, Esq.
Brancaccio & Associates
Gaston Law Firm

Law Offi  ce of Mark Teplitz
Law Offi  ce of Eric Buetens  

McCarthy Summers et al.
Law Offi  ce of Jason D. Berger

Law Offi  ces of W. Trent Steele

Florida Rural Legal Services 
Florida Rural Legal Services

ProActive Legal Care 

Labovik, Labovik & Diaz
Labovik, Labovik & Diaz

Thomas & Pinnacoli
Thomas & Pinnacoli
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Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of

Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these 

photos for your marketing needs.

***Reminder***
Member Benefit

Travel Services: waived service fee for all airline bookings, free travel quotes/consultations, 3% off  ANY 
booking (no matter the dollar amount or type of travel) and personalized Bon Voyage gift per booking. 
Contact Debbie or Valerie @ 772.879.3221.  Visit: www.mycruiseplannersvacation.com/MCBA

Located at 3325 NW Treasure Coast Drive in Jensen Beach
Receive 15% discount on formal wear and professional men’s wear for all MCBA 

Members – visit www.martincountybar.org (Member Benefi ts) for more information.

Martin County Courthouse Access Badge 
allows you to move through security screening with 
no need to remove your belt – contact Michelle at 
martincountybarassocation@msn.com for an 

application and fee information.

Reduced Fee For Job Posting on MCBA 
Website – See www.martincountybar.org 

(Member Benefi ts) for all the details 

Keaney Financial Corp. Disability Insurance – Individual Policies at group discount rates 
with no minimum employee requirement –for all the details, visit our website at:  

www.keaneyfi nancialservices.com/associations.10.htm

MCBA M  B  
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Judicial Profi le of F. Shields McManus

On January 2, 2017, F. Shields McManus retired from his 
position as a 19th Circuit Court Judge, after serving ten years 
on the bench. But you won’t fi nd McManus languishing his days 
away. McManus is already up and running his own private-
practice family law and civil litigation fi rm in Downtown Stuart. 

Private practice is a familiar place for McManus; from 
1977 to 2007, he worked as a partner in law fi rms until his 
appointment to Judge by Governor Charlie Crist. In 2010, he 
ran (unopposed) and was re-elected to the bench. For the past 

seven years, McManus’ judicial assignment was family law, domestic issues, and civil cases; 
including presiding over Family Court in Martin County.   

McManus’ new challenge will be trying to resolve family cases on the other side of the bench 
as a lawyer. He already has domestic relations clients, and is also a mediator in family matters. 
Not one to rest on his laurels, McManus tells me that he just attended a Family Law CLE, and 
is working on his Supreme Court Mediator certifi cation. 

“Private practice is treating me well,” says McManus. “The frustrating thing is setting it (the law 
offi  ce) up,” he states with a chuckle, acknowledging the new systems for e-fi ling, bank accounts, 
credit card intake, and calendaring.

But at least McManus’ physical offi  ce is familiar: it was his exact same offi  ce more than three 
decades ago. Abutting the Lyric Theatre in Downtown Stuart, McManus’ offi  ce was formerly his 
practice, McManus, Stewart & Ferraro, from 1977-1989. 

Back then, McManus and his partners commissioned a full remodel of the building that has clearly 
withstood the test of time. “I moved back into the same offi  ce, same room as in the 1980’s. It 
hasn’t been remodeled since,” he says, proudly. 

There are several rooms including a library, conference room and mediation room on the fi rst 
fl oor, and private offi  ces for paralegals and lawyers on the second fl oor. It is here where McManus 
holds mediations and client meetings.

McManus’ main focus of his private practice is family cases, including dissolutions with and without 
minor children, paternity actions, and he will be handling mediations and civil litigation as well. 

“I feel like a new lawyer starting out again,” McManus says, humbly. Somehow, we think he will 
be just fi ne. 

J  R  C  
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Trial attorneys are busy people and often wind up with mediation 
upon them, having not sent a summary to the mediator.  I get it; I 
was a trial lawyer.  But if you practice civil trial law, consider this:

1. In addition to resolving a particular case, mediation can be a 
valuable practice management and relationship building tool.  How? 
By maximizing your likelihood of a successful resolution on cases 
that should be settled, you free your time to work on cases that must 
be more heavily litigated and tried.  You also free up time to spend 
with family and other quality of life pursuits instead of spending your 

weekends in the offi  ce preparing for depo’s or hearings on a case that should have settled (been there!).  
Your choice of mediators can be a refl ection of your judgment to your client; preparing the mediator 
makes you both look more competent and confi dent, and can help solidify your important relationships.

2. Providing a summary in advance gives your mediator a chance to digest and consider information and 
particular issues and start thinking about what type of process to design for maximum eff ectiveness 
and effi  ciency once he/she is “on the clock.”

3. How to provide a summary: A summary need not be several pages long.  Over the years, I have 
received everything from the attorney’s entire fi le with a cover letter that says I can look at whatever 
I think matters, to a three line email with bare details.  I recommend brief and to the point (thus the 
name, “summary”).  Your summary can be in table form and, as an example in a personal injury 
context, include the following information: 1) Trial date if set; 2) type of case (MVA, Premises, contract, 
subrogation, etc.); 3) names of participants who will be in attendance; 4) with multiple parties, some 
indication of the dynamics; 5) plaintiff ’s age and occupation; 6) relevant economic data, such as  
“boardable” past medicals/recoverable past meds; Future Meds; Lien information, Lost Wages; 
Lost earning capacity; 7) insurance/SIR coverage information; 8) Key orders or dispositive motions; 
9) discovery phase (i.e. 1) paper discovery; 2) fact witnesses; 3) Experts, big money items); 10) 
Negotiation status.

4. Also, don’t hesitate to call your mediator in advance to discuss sensitive issues that you prefer not to 
put into writing.  Mediators are not judges and can be spoken to ex parte.  Providing advance insight 
will help your mediator be far more eff ective.  You should have his/her mobile phone number and 
permission to call when you need to do so.

For more information about ADR contact us at:

___________
Submitted By: Rodney Romano, Esq., Founder, co-owner, Matrix Mediation, LLC – offi  ces in Martin, Palm 
Beach and Broward Counties.

A  D  R  C  
The Value of Mediation Summaries 

This article will take 2 minutes, 45 seconds to read – I timed it!

Marty Holleran   772-283-5438  mgholleran@bellsouth.net  
Rodney Romano  800-379-2580  Rodney@matrixmediation.com
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Reprinted With Permission*
I recently read this excellent article by Roy Ginsburg of Lawyerist.com, which I wanted to share with 
you.

Going Solo: Debunking the Top Ten Fears
Lawyers who cannot fi nd the courage to leave a law fi rm for solo practice usually 
have one fear that stops them dead in their tracks. They know the consequences 
of going solo, and they know in their heads and hearts that they should leave, but 
they can’t quite do it. Most of those fears are well-founded, though, and none of 
the lawyers I have helped confront their fears have decided to stay at their fi rms. 
All of them left, and are happy they did. In no particular order, here are the fears 
they overcame.
1. There Is More Job Security at My Firm
Have you read the newspapers recently? There is no such thing as job security in 
law. The lawyers who have the most job security are those with the most clients, 
because they can go anywhere and prosper. The size of a fi rm or its revenues 
does not provide any job security. In fact, sometimes the larger fi rms provide less 

security because high overhead costs have weighed them down.
2. My Clients Will Not Follow Me
Don’t be so pessimistic. Clients (individuals as well as businesses) hire lawyers, not law fi rms. If your 
client relationships are strong, they will follow you when you go solo. Probably not all of them, but 
most will — and if most will, why stay?
3. I cannot Aff ord the Start-Up Costs of Going Solo
Yes you can. You should consider yourself lucky that you are in a profession where the start up costs 
are relatively low.  Numerous articles on Lawyerist alone should be enough to convince you that you 
can be up and running by spending only a few thousand dollars (even if you probably need to spend 
a bit more).  Spend a little more to get help from consultants if you think you need to. Even so, starting 
a law fi rm is a relatively inexpensive venture.
4. My Former Partners Will Hate Me
So what. Every time I heard this excuse, the next words out of their mouths were that they wanted to 
leave in order to get away from these same people. You have always thought they were jerks; why 
should you care how they feel towards you in the future?
5. Prospective Clients Want to Know There Is a Firm Behind Me
See number 2, above. Law fi rms do not develop relationships; lawyers do. Continue to develop strong 
relationships and convince prospects that you are capable to do the work. Few, if any, will care that you 
are no longer part of a fi rm with lawyers doing lots of other things that the client could care less about.

6. I Will Miss Bouncing Ideas Off  My Colleagues
You still know plenty of lawyers at other fi rms who will be more than happy to talk to you on the phone 
or respond to an email. Join a listserv. Do some conventional and social networking. Most lawyers 
— especially other solos — are happy to let you use them as a sounding board, as long as you are 
willing to return the favor.
7. I Do Not Have the Business Know-How to Run My Own Firm
You probably don’t. It is a skill set few lawyers possess. That is the bad news. The good news is that 
your competitors are just as clueless about managing their practices as you may be. They all somehow 
seem to make a nice living. You will, too, if you work at this.

8. I Will Miss the Prestige
Yes, there is a certain cachet to be able to tell others you work at Big Law Firm, P.A. But you just told 
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me all of the reasons why you hate going to work there. Is the prestige really that important to you?

9. If a Big Case Walks in the Door, I May Not Be Able to Handle it
You probably will, actually. Have you ever heard of co-counseling matters and referral fee arrangements? 

If you are lucky enough to have that big case walk in the door, there are plenty of lawyers who will be 
more than happy to help you. Ditto for expertise.

10. I Hate Change and Fear the Unknown
Join the club. But wouldn’t it be nice to proactively create a change in your career that you control? 
You cannot stop change. Sooner rather than later, there will be changes at your law fi rm creating many 
unknowns that you will have to react to with your partners. Wouldn’t you rather deal with change when 
you are in the driver’s seat?

Go for it and don’t look back. Life is too short. Although there are no guarantees, the chances are 
very good you will not regret it.

Continued From Previous Page . . .

M  C  C    F
A   W  L  (FAWL)

In January, Martin FAWL members attended a CLE presentation by Legal 
Graphicworks for Modern Technology in Trial.    In February, our members attended 
a Florida Bar Board Certifi ed Boot Camp with board certifi ed Martin FAWL attorneys 
Barb Cook (Admiralty), Donna Eng (Appellate), Jane Hunston (Real Estate), 
Carrie Lavargna (Real Estate) and Kathy McHale (Civil Trial).  

We have planned the following events which are open to Martin FAWL members 
and to non-members:
• March 20th – CLE – GRIT: How to Cultivate your Drive to Success, presented 

by Stephanie Cagnet Myron, Esq. – noon at Prawnbroker Grill
• April 12th Judicial Appreciation Luncheon 
• May 6th – Paddleboarding  and women’s health event 

If you are planning on attending any of these events, please RSVP to 
Kathy@KMcHaleLaw.com.

Martin FAWL Update

Please Join Us!

Join us for the Lady Lawyer Lunches, typically on the last Friday of 
every month at 11:30 a.m. at Sailor’s Return in Stuart.

Hope to see you there!

L  L
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Florida Real Property and Business Litigation Report

Fonseca v. Taverna Imports, Inc., Case Nos. 3D15-737; 3D15-382; 3D14-
2506   (Fla. 3d DCA 2017).
A corporate “event or transaction [such as a recapitalization or the levying on 
a judgment] should not be permitted where its objective or result is the seizing 
of corporate control for an improper purpose.”

Bayview Loan Servicing, LLC v. Del Lupo, Case No. 4D15-1088 (Fla. 4th 
DCA 2017).
The introduction of documents into evidence which proves damages requires 
the denial of a motion to dismiss for failure to prove damages, even if the 

documents do not clearly state the damages.

Newman v. Guerra, Case Nos. 4D15-1515 & 4D15-2588 (Fla. 4th DCA 2017).
The “signifi cant issues” test of Moritz v. Hoyt Enters., Inc., 604 So. 2d 807 (Fla. 1992), applies 
to claims for attorneys’ fees under Florida Statute section 713.29.

Jallali v. Knightsbridge Village Homeowners Association, Inc., Case No. 4D15-2036 
(Fla. 4th DCA 2017).
A lis pendens fi led by a fi rst mortgagee does not bar the foreclosure of an association’s 
subsequent lien for unpaid assessments against the owner where the association’s subsequent 
lien was imposed under the association’s declaration of covenants recorded before the fi rst 
mortgagee recorded its notice of lis pendens. 

San Matera Gardens Condominium Association, Inc. v. Federal Home Loan Mortgage 
Corporation, Case No. 4D15-4400 (Fla. 4th DCA 2017).
The Fourth District joins the Fifth District and the Second District in holding that a servicer (a 
company authorized to collect payments under a loan) is entitled to the benefi t of the safe 
harbor provision of Florida Statute section 718.116(1)(b).

Sunset Beach Investments, LLC v. Kimley-Horn And Associates, Inc., Case No. 4D15-
4425 (Fla. 4th DCA 2017).
An “engineer intern” under Florida Statute section 471.005(6) is not a licensed engineer, and 
thus cannot be held liable for professional negligence.

Heartwood 2, LLC v. Dori, Case No. 3D15-2576 (Fla. 3d DCA 2016).
Reformation of a corresponding deed is not required when the applicable mortgage contains 
the correct legal description.

Lightfoot v. Cendant Mortgage Corp. --- U.S. ---, Case No. 14–1055 (2017).
The Federal National Mortgage Association’s (“FNMA”) “sued and be sued clause,” 12 U. S. 
C. §1723a(a), does not confer federal court jurisdiction in all cases involving FNMA.

Kroma Makeup Eu, LLC v. Boldface Licensing + Branding, Inc., Case No. No. 15-15060 
(11th Cir. 2017).
Applying Koechli v. BIP International, Inc., 870 So. 2d 940 (Fla. 1st DCA 2004), the Eleventh 
Circuit rules that equitable estoppel may be used to compel non-signatories to engage in 
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arbitration only when the dispute with the signatory falls within the scope of the arbitration 
clause in the main dispute.

Nipper v. Walton County, Case No. 1D16-512 (Fla. 1st DCA 2017).
Government seeking to enjoin violations of its zoning code must demonstrate (1) a clear legal 
right to the relief, (2) inadequacy of a legal remedy, and (3) irreparable injury if the relief is not 
granted. Moreover, alternative remedies are ignored and irreparable harm is presumed when 
government seeks an injunction to enforce its police power.

The Bank of New York Mellon v. Glenville, Case No. 2D15-5198 (Fla. 2nd DCA 2017).
Without citing confl ict with Straub v. Wells Fargo Bank, N.A. 182 So.3d 878 (Fla. 4th DCA 
2016), the Second District holds that Florida Statute section 45.031(7)(b) requires any person 
claiming a right to surplus funds must fi le a claim with the clerk of court within sixty days of the 
foreclosure sale itself; within sixty days of the later certifi cate of sale does not comply with the 
statute.

Indian Creek Country Club, Inc. v. Indian Creek Village, Case No. 3D14-439 (Fla. 3d DCA 
2017).
A municipal special assessment can only be imposed if the property assessed derives a special 
benefi t from the service provided and when the assessment is fairly and reasonably apportioned 
according to the benefi ts received. Whether to impose a special assessment is a legislative 
function which can be overturned only if there is no substantial, competent evidence to support 
the decision.

Sand Lake Hills Homeowners Association, Inc. v. Busch, Case No. 5D16-21 (Fla. 5th DCA 
2017).
The “false or fi ctitious fi ling” provision of the Marketable Record Title Act, Florida Statute section 
712.08, merely requires that a fi ling be false or fi ctitious (intent is irrelevant) before awarding 
attorney’s fees for the false fi ling.

Yellow Pages Photos, Inc. v. Ziplocal, LP, Case No. 16-11868 (11th Cir. 2017).
Reducing a prevailing party’s request for attorney’s fees and costs in strict, mathematical 
proportion to the results obtained at trial is an abuse of discretion.

Kopel v. Kopel, Case No. SC13-992 (Fla. 2017).
Florida Rule of Civil Procedure 1.190(c) permits amended complaint to relate back to the fi ling of 
the original, timely fi led complaint so long as the new arise out of the same conduct, transaction, 
or occurrence as in the original fi ling.

Dyck O'Neal, Inc. v. Ward, Case No. 2D15-2989 (Fla. 2d DCA 2016).
A defi ciency proceeding is not an action on a consumer debt but is instead an action to enforce 
a foreclosure judgment. Accordingly, Florida Statute section 559.715 of the Florida Consumer 
Collection Practices Act does not apply.

====================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish 
to receive the expanded, weekly version of this Report.

Continued From Previous Page . . .
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Update
The employment law committee would like to welcome its newest committee 
member, David Miklas.  David is a Partner/Shareholder with the law fi rm of 
Richeson & Coke, P.A., with offi  ces in West Palm Beach and Fort Pierce.  David 
has been a contributing author and editor for leading labor and employment 
law hornbooks and is listed in Florida Super Lawyers for nine years.  He is a 
nationally recognized speaker and lecturer regarding employment law.  David 
graduated from the University of Florida, College of Law, but that will not be 
held against him. No discrimination in our group!

One of the fi rst issues to analyze in many of the employment law cases is 
whether or not the Plaintiff  is an employee.  Sounds basic, but it really is not as simple as a label. 
Generally, there are three tests that may be used in the analysis: 

First, there is the common-law agency test.  This test focuses on a "hiring party's right to control 
the manner and means by which the project is accomplished."   Courts also look to other factors 
such as the skill required; the source of the instrumentalities and tools; the location of the work; 
the duration of the relationship between the parties; whether the hiring party has the right to assign 
additional projects to the hired party; the extent of the hired party's discretion over when and how 
long to work; the method of payment; the hired party's role in hiring and paying assistants; whether 
the work is part of the regular business of the hiring party; whether the hiring party is in business; 
the provision of employee benefi ts; and the tax treatment of the hired party.

Second, in FLSA cases, an economic realities test is used to determine the extent to which the 
individual is dependent on the employer.

Third, in the context of the federal employment discrimination statutes, a hybrid approach is used 
where the common-law agency test is used tempered by considerations of the economic realities 
of the hired party's dependence on the hiring party.  

The important takeaway: each case is extremely factually specifi c and dependent on the precise 
nature of the working relationship between the parties.

If you would like to attend our next Employment Law Committee meeting, please do!  We meet 
next at Noon on April 5, 2017 at 815 SE Osceola Street, Stuart, FL.  Lunch will be served, but you 
must RSVP to Sarah at 772-223-5353 no later than April 3, 2017.   

E  & L  L  C  

Happy St Patrick's Day



T  S  B  - M  2017

40

OUTLOOK ON BANKRUPTCY FOR 2017

No one knows for sure what the future holds but sometimes it’s good to take a look 
at where we’ve been and where we’re at now to see if there are indications of what 
we can expect going forward. Not the least of these is the fact that we have a new 
administration in Washington that pledges to change things for the middle class. 
Agree or disagree with the methods, from all indications so far, if it doesn’t happen, 
it won’t be for lack of trying.

Heaven knows it’s needed.  A recent report from the HUDSON INSTITUTE in 
Washington D.C. shows just how badly the middle class has fared these last few 
years. Titled,  The Distribution of Wealth in America, and  written by the former chief 
economist at HUD and the Offi  ce of Management and Budget, the report notes 

among other things, that in the three years 2007-2010 middle class incomes dropped 15%, and 
median household wealth dropped all the way back to 1983 levels with very little improvement since!

Hopefully, the new administration’s eff orts will result in the further reduction of bankruptcy fi lings 
which fell another 6-8% from 2015 to 2016, depending on who you ask. This means bankruptcy 
fi lings would be off  from their recent high from around 2010-11 by about 55-65%, almost back to 
2006 levels (again, depending on who you ask). 

These are hopeful signs for those who have “held on” to avoid fi ling bankruptcy in spite of reduced 
household income and less than robust economic growth. Yet everything is not as rosy as some 
would like us to believe, and therein lies the rub.

Foreclosures have continued to trend downward to where they are now to about 2006 levels. However, 
the Florida Supreme Court may have just changed that picture in its recent decision allowing lenders 
to re-institute foreclosure proceedings on home mortgages where defaults were previously considered 
to be beyond the statute of limitations. Before that, real estate prices had recovered about 40-60% 
of the value lost in the real estate collapse. 

While home prices have been rising and builders are trumpeting a dramatic increase in new home 
sales, it seems to me they are overly enthusiastic because they are barely back to 50% of the 
production rates of 2005-06, just before the bottom dropped out. This alone could mean there is a lot 
of room to run in the current home building industry recovery, but other factors are at work as well.

Existing home sales have stalled due to lack of inventory according to Realtors. However, there is 
also a lack of capacity to buy, due to higher prices and lower income; not to mention the nationwide 
impact the student loan crisis is having on the next wave of fi rst time home buyers. 

Student loans now total more than auto and credit card loans combined, and the spill-over eff ect on 
parents and even grandparents whose income and even social security payments are being garnished 
by the IRS who has been charged with collecting government guaranteed loans. Private student 
loans are in an even more hopeless state because they do not qualify for repayment assistance or 
other relief.

B  C  
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Moreover, we have too many graduates chasing too few employment opportunities that aff ord salaries 
adequate to pay the higher prices required for housing; and without buying capacity at the lower end 
of the market, price increases have stalled on existing homes. This prevents equity conversion into 
higher priced new homes in the form of "move up" buyers. 

Moreover, I keep getting reminded that we are approaching a peak in the aging of baby boomers (of 
which I am one). There are about to be more of us who are going to be leaving over the next few 
years, than there are going to be qualifi ed buyers for the houses we leave behind. Rather telling of 
the impact that’s coming on supply and demand for housing.

While all of this is obviously not going to happen at one time, in a few cases, there are even tales of 
“bidding wars” again for some selective market off erings. This sounds familiar and could signal the 
potential for another bubble burst in real estate prices. Given that real estate drives many segments 
of the economy, it would be wise not to get over enthused about recovering home prices. At least not 
until we see strong improvements in employment and wage levels across the rest of the economy.

In the meantime, look for bankruptcy fi lings to level out more than they tend to continue to decline. 
This is because the factors that are responsible for most bankruptcies will remain.  
1. Family medical disasters. (The increase in premiums, deductibles and other problems with 

“Obamacare” will most likely increase bankruptcies until something more eff ective is brought to bear.)
2. Divorce and other family problems such as loss of a wage earner. (Which result in reduced 

household incomes).
3. Unemployment, under-employment, drug and other addiction related problems.
4. The student loan crisis. (Unless someone changes the bankruptcy code to allow these loans to be 

discharged in bankruptcy [especially private student loans], they could become the largest single 
cause of bankruptcy in 2017 and beyond.)

The fact is, all the well-meaning legislation and social relief attempted so far has not been adequate to 
resolve these problems. Bankruptcy will continue to be the saving grace for those trapped in hopeless 
circumstances not of their own making, as well as for those caught in the trap of someone else’s making. 

NEED MORE INFORMATION? Contact Jon L. Martin, Chair – Martin County Bankruptcy Committee 
772-419-0057.

Continued From Previous Page . . .

The Florida Bar Updates / Board Of Governor’s Report

Keep updated on Florida Bar initiatives and Board 
of Governor information, meeting minutes and 
reports by visiting the website regularly! A direct 
link can be found from the Florida Bar’s Home 
Page (www.fl oridabar.org) by clicking the “About 
The Bar” link.
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L� � , Jo�  � d Leg� lati	 L� � , Jo�  � d Leg� lati	   

Track Legal Legislation

Information on all bills of general interest within the profession can be found in the 
Bar’s “Bill Reports” at this link: 

http://www.fl oridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Martin County Ordinances City of Stuart Ordinances

All City of Stuart ordinances may be 
found on the City 

website: www.cityofstuart.us. 

Click on links on the left side of the page. 

Then select  #12 for Municode and choose 
Code of Ordinances.  

The Table of Contents can be located in Part II Code 
of Ordinances.

Visit
 www.martincountybar.org  

for resources, links, events and member 
contact & practice area specialties.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

All Martin County ordinances may be 
found on the County website: 

www.martin.fl .us. 
Click on Departments, County Attorney, 

County Code & Ordinances. 
See ordinance list on right 

side of web page
(ex: Ordinances 800-849).
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:*

Speaker:

CLE:

RSVP: 

There is no charge for paid MCBA members. Guests are welcome; a $25 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Overfl ow parking is available across the street at Community Christian Academy

Friday, March 17, 2017 (11:45 a.m. – 1:00 p.m.)

Kane Center, 900 SE Salerno Road, Stuart

Baby Greens, Tomatoes, Cucumber, Carrots with Balsamic Basil Vinaigrette and 
Ranch Dressing, Mushroom & Spinach Lasagna with Roasted Tomatoes, Family Style 
Meatballs, Homemade Garlic Bread, Limoncello Mascarpone Cake with Raspberry 
Coulis *Specialty meals available upon request at RSVP.

Former U.S. Senator George LeMieux

1 General CLE Credit

RSVP:  No later than Friday, March 10th  
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us For MCBA’s March 17, 2017 CLE Luncheon Meeting 


