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Published monthly, excluding June
& July, by the Martin County Bar
Association as a service to its
membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.
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A Peek Behind the MCBA Curtain
It takes many people working together to make an
organization achieve success. Legendary NFL coach
Vince Lombardi put it this way: “The achievements of
an organization are the results of the combined effort
of each individual.” Most of you know that the MCBA’s
accomplishments over the last number of years are due
in large part to the combined efforts of its board members
past and present, its committee chairs, and most of all
longtime Executive Director Michelle Katzman. These individuals all live
the truth of Coach Lombardi’s quote. But two people who work behind
the scenes to make the MCBA the leading organization are not as well
known: Kerri Cannova-Pitman and Kevin Mulligan.
Kerri works with Portia Scott as Portia’s Girl Friday
(kids, look it up if you don’t know that expression. You
might learn something. –ed.) When Portia took on the
treasurer role for the MCBA in 2004, Kerri became
our MCBA bookkeeper and she has served in that
role since that time. All the subsequent bar presidents
and treasurers have counted on her guidance, her
dedication, and her advice to make sure the association
remains in financial good stead.
Every month for more than ten years, Kerri has kept our books, followed
up on every receipt, and made sure we could account for where the
money is going and where it has been. Because she has worked with
us so long, she has also become a well of institutional knowledge. Board
members come and go, but Kerri stays and makes sure the ship stays
on the correct course. Her always-present smile and the positive spirit
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she brings to her role with us and with all she does makes her invaluable. Like most of the
presidents who served before me, I talk to her weekly at a minimum—even if we don’t have bar
stuff to work on together (a rare week indeed), we catch up anyway. We are very lucky that Portia
has shared Kerri with us all these years!
Like Kerri, Kevin Mulligan has worked with the MCBA for a long time. Kevin and his business
entity alter ego, Spiral Media, produce The Sidebar newsletter, our boards, advertising, website,
and the assorted mailings, papers, and whatever else in the realm of media the MCBA needs.
And he does all this whenever we call on him, as soon as we call on him. In my role as president,
I have received many compliments for the first-class way we present ourselves in print and online
to the public. I am happy to receive those compliments and I know it’s due to Kevin’s dedication
that we receive them.
I first got to know Kevin when we worked together at the Gary,
Williams, Finney, Lewis, Watson, & Sperando law firm. Kevin
handled—and continues to handle—all of that firm’s I.T. work.
Kevin then helped me set up shop when I opened my appellate
boutique practice. I have seen others in the I.T. field copy the
work Kevin did for the Gary Firm, for me, and for the MCBA—and
imitation is the sincerest form of flattery, of course.
Another way Kevin is like Kerri is that he goes about his business
with a smile on his face—always. I don’t know if he actually likes
me, but he certainly has fooled me for more than a decade if he
doesn’t.
They say that success has many parents and failure is an orphan. Thankfully, the MCBA can
claim many “parents” who deserve partial credit for its long-term success as an organization.
Now you know a little bit about two of the MCBA’s “parents.” I am grateful to have benefited from
Kerri and Kevin’s commitment to their positions.
Hoping 2017 will be a great year for you both professionally and personally; don’t forget: it’s a
great day to be a lawyer in Martin County!
Sincerely,

Mark Miller
2016-2017 MCBA President
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MCBA CLE Luncheon Meeting
JANUARY 20, 2017

Please Join Us For:
MCBA's Judicial Relations & Professionalism
Committee’s Yearly Joint Meeting
On Friday, January 20, 2017 the Executive Board of the MCBA invites its members, prospective
members, and any guests to join us for our monthly luncheon meeting at the Kane Center in Stuart
at 11:45 a.m.
The Professionalism and Judicial Relations Committees are pleased to bring the
MCBA an annual meet-and-greet with the judges of the county and 19th Circuit,
as well as—hopefully—a few judges from the Fourth DCA. The meet-and-greet with
the judges will include each judge rotating from table to table every ten minutes or
so, so that each table of lawyers meets with all the judges for about ten minutes
each. This is a great opportunity to ask a local judge a question or two in a less
formal setting than the setting where the judge is brandishing a gavel!
Chief Judge Elizabeth Metzger will kick oﬀ the program with her annual State
of the Circuit Address in which she will overview the changes from last year to
this year and the goals for 2017. This annual forum provides invaluable information, resources,
and updates crucial for all attorneys who practice law in the 19th Circuit. Of special focus will be
the impact, if any, of circuit-wide procedures resulting from the November, 2016 election results.
Additionally, the South Florida Joint VBA commitment to Civility and Professionalism will be brieﬂy
reviewed and the Oath of Admission to the Florida Bar will be re-taken by all attendees.
This month's luncheon will run from Noon to 1:30 p.m. and two general CLE credits for attending
have been approved by the Florida Bar. Join us from 11:45 a.m. until Noon for networking.
The Executive Board would like to thank LexisNexis for its sponsorship of this luncheon.

Thank you also to members and guests who donated non-perishable food items, monies & toys
at last month’s luncheon. Your donations netted 960 meals and several bags of children’s toys for
families in need during the holidays. Thank you to Barb Cook for taking care of donation delivery
to the Martin County House of Hope Food Pantry and United Way White Doves.
We look forward to an insightful and engaging program with another great turnout. Please RSVP
no later than Friday, January 13th at (772) 220-8018 or martincountybarassociation@msn.com.
The lunch is free to MCBA members and judges; guests are welcome to attend and may pay the
$25 guest fee at the door.* RSVP required for attendees. We hope to see you there!
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
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The Return of the MCBA Golf Tournament!
Submitted By: Mark Miller
This year, after a short hiatus, the MCBA restarted one
of its most popular events: the MCBA Golf Tournament,
hosted by co-chairs Jack Sobel of Schwed, Adams,
Sobel, and McGinley, and Glenn Webber of The
Webber Law Firm. We headed to Eagle Marsh Country
Club in Jensen Beach on December 9th and had a great
time!
As most of you know, the winner of the tournament
takes home “The Sobel Cup,” named by lifetime golf committee chair Jack
Sobel in honor of his father, Lou Sobel. Jack has chaired the tournament
since its inception 14 years ago and this year’s tournament, like all the past
tournaments, did his father proud. Seventeen teams set out to take home
the Sobel Cup, but Adam Donerr of Gordon & Doner, and his teammates,
stood alone as champions at the end. Adam
is no stranger to the golf tournament, since he
won itt all the last time we teed oﬀ, as well. We’ll
see iff anyone can unseat this back-to-back
champion next year.
Although the
e tournament was great fun, it was also undertaken
fo
or a gre
eat cause: to raise funds for the MCBA Scholarship
Fund. Th
his yearr ’ss MC
CBA Scholarship Committee will award
a total of $5,000 to three lucky and deserving high school
seniors; aftter taking care of expenses, the proceeds from this
year’s tou
urnament will help us pay for those scholarships.
Like the golf tourn
nament, the MCBA’s tradition of awarding
Lou Sobel
sccholarsh
hips to hig
gh school seniors is something we’re very
proud of – in fact, our current Vice-President, Elizabeth Hunter, received one off our MCBA
scholarsh
hips a few
w years ago when
n she graduated Martin County High Schoo
ol..
Tha
ank you
u to all our sponsors, Zoey and her team at Eagle Marsh, our co
o-chairs, Marty
Ho
ollerran for manniing the “mulligan table,” and
d Michelle Katzman for her hercu
ulean eﬀort
to make th
his yea
ar’ss tournament worthy of the MCBA
A. Thank you also to Olga Ha
amilton of
Lega
al Con
nsulttin
ng Services, Inc. fo
or spending the day with us and for all the greatt phottos
that you can see on
n some of the next pages and also view more on our website’ss Photo
o
Gallery.
See you next year on the links! Fore!
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We Thank The Generosity of Our Event Sponsors!
Gold Sponsors:

Contact: Dana Middleton
561-472-8400

Contact: Adam Doner
772-333-3333

Corporate Sponsor:

Contacts: Bob & Anita Breinig
772-545-3969

Hole-In-One Sponsors:

6

Contact: Niki Hibbs
772-828-9739

Contact: Jordan Wagner
772-286-0023

Contact: Dave Hemingway
561-876-7048

Contact: Al Hollister
772-828-4584
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Tee Sponsors:

Contact: Jacob Ensor
772-287-1745

Contact: Natalie Desmangles
772-426-8158

Contact: Kevin Mulligan
772-285-9934

Contacts: Cliﬀord &
Victoria Pearl
772-261-8169

machen adr
Contact: Don Machen, Esq.
772-971-5122

Prize Sponsors:
76 Golf World
Callaway Golf
CenterState Bank
Chick-ﬁl-A
Eagle Marsh Golf Club
The Fox Club
Gordon & Doner
Hoﬀman’s Chocolates
Intelligent Oﬃce
Island Dunes Country Club
Kibbey|Wagner
Kilwin’s Chocolates & Ice Cream
LexisNexis

Mariner Sands Country Club
Martin Downs Country Club
Mercedes-Benz
Monarch Country Club
Palm Cove Golf & Yacht Club
Piper’s Landing Yacht
& Country Club
Ross, Earle, Bonan & Ensor
TD Bank
The Stuart Yacht & Country Club
Willoughby Golf Club
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Mark Your Calendars for Upcoming Events
We Hope You Will Join Us!
United Way White Dove “Toy Drive” Holiday
Party: Thank you to all our members who attended
the event on December 6th at Twisted Tuna. It is
always an enjoyable evening with great food, prizes,
good company, and an opportunity to provide much
needed help to local families for the holidays. Last year the
event allowed for donations of several garment sized boxes of
new toys and non-perishable food items, as well as a monetary
donation of $4,200. Look for a report in next month’s SideBar on
how much was added to the impressive $12,150 4-year donation for this important community cause.
Law Day Fair At Kane Center: February 10, 2017 - Look for more details on Page 31
on how you can participate and showcase your practice.
Annual Canoe Trip: Friday – Sunday, February 24 – 26, 2017. See all the details on our website
www.martincountybar.org under EVENTS. Thank you to Akerman for sponsoring the
dinner and for Wright, Ponsoldt and Lozeau for sponsoring the breakfast. Spots are
limited so register ASAP if you plan to come!
2017 Softball Challenge: Save the date for April 1, 2017! Exciting plans are in the works
for a bar-to-bar challenge at Halpatiokee Park in Stuart (tentative 9:00 a.m. to 2:00 p.m.)!
Look for more details in next month’s issue of The SideBar. Team spots are limited so if you
are interested in getting on the roster, email Tom Weiksnar ASAP at tew@williegary.com.
5K Family Run/Walk: Saturday, April 15, 2017 - Look for more details on Page 29.
2017 Tennis Tournament: Saturday, April 29, 2017 – Thank you to our sponsors, Scott
Moore with Merrill Lynch & Trish Moore with Hobart Deposition Services. Look for
details on Page 16.
Annual Installation Banquet: Friday, May 19, 2017. Look for more details in next month’s
issue of The SideBar.
View our website at www.martincountybar.org for individual committee meetings/programs in
addition to the ones noted above. As a reminder, the monthly luncheon CLE meetings are typically
the third Friday of the month and you can view our speakers and menus from our website too
under the EVENTS tab! If you are interested in helping with our Social Committee and/or have
any questions or ideas for us, please feel free to contact us at marshall.law.ﬂ@gmail.com or
Jeﬀrey@vassallobilotta.com.
Here’s to another great year!
9
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The Martin County Bar Association
Legal Directory

The MCBA is proud to publish the 2017 Legal Directory of MCBA members and Martin County
attorneys; members receive expanded entries along with their head-shot photo (if available)
and inclusion in the practice area referral listing. Directories are printed every other year and
more than 750 copies are distributed to local attorneys, judges, support businesses, and
courthouse staﬀ.
Thank you to Esquire Reporting for again co-sponsoring this initiative!

Member copies will be available for pick-up at the February 17th luncheon meeting.
Make sure to get your copy!

Join The Judges of The Fourth District Court of Appeal
For

The Investiture of Jeffrey T. Kuntz

February 10, 2017
Palm Beach County Courthouse – Courtroom 11A
West Palm Beach, Florida
4:00 p.m.
10
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Law Library Update
WOW! Another year is oﬀ to a great start! In an eﬀort to assist our
fellow practitioners stay current with the leaps and bounds of technology
developments, January 1, 2017 commences a new three hour CLE
requirement for Technology. So, everyone needs 33 CLE credits starting
January 1, 2017. (see Page 13 for more information).
Since the three mandated Technology credits must be from the 2017 list
of Florida Bar Approved CLE credits, we will be reviewing and adding the
courses in the next couple of months. Keep your eyes open for the new
listing on our Clerk of Courts’ website. We try to include the electronic materials in CD format
along with the CD Audio Course, so if you check-out the materials you should look for the
electronic copy of the materials.
ALSO, we are eager to accept current CLE CD/DVD materials from our members who are
willing to share with our legal community.
Please contact Michelle Katzman, Executive Director of our MCBA for any donations. Thank
you Lee Tilton, Chair of our MCBA Wills, Trusts & Estates Committee for your donation to
our CLE library.
View the full list, including CLE credit details, of current CLE materials on the Clerk’s website
(http://www.martinclerk.com/cle_information), as well as on the Martin County Bar
Association’s website (martincountybarassociation@msn.com). CLE CD’s are free to
MCBA members. Courses can be checked for availability/reserved by calling the Clerk’s oﬃce
(Betsy at 772-288-5553); once the CLE expires, it is removed from the system.
Our Law Library Committee is on the look-out for Experienced Lawyers Volunteering in Service
(“E.L.V.I.S.), who are willing to share their legal expertise with our community. Last month an
ELVIS siting occurred at our own Blake Library (where our law library is newly housed). Our
Law Library was in desperate need of weeding out the old materials. A special thank-you goes
out to Jason Berger, Eric Buetens, Barbara Kreitz Cook, Philip Grosdidier, Christine
Moreno and Jennifer Waters for completing the job in less than two hours time. A new record!
A special Thank You for our two Martin County Bar Association Members, Oliveann Lancy
and Philip Grosdidier, who have volunteered to represent our Bar Association while serving
on our Martin County Law Library Committee. Thank you Oliveann and Phil.
It is always a pleasure to see our Bar Members sharing their legal knowledge and talents in
our community. Please alert me to any ELVIS sightings in and around our community, or if you
would like to be an ELVIS, please contact Christine Moreno at (772) 288-1020
12
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Improve Your Writing*
This sentence has ﬁve words. Here are ﬁve more words. Five-word sentences
are ﬁne. But several together become monotonous. Listen to what is happening.
The writing is getting boring. The sound of it drones. It’s like a stuck record.
The ear demands some variety.
Now listen.
I vary the sentence length, and I create music. Music. The writing sings. It
has a pleasant rhythm, a lilt, a harmony. I use short sentences. And I use
sentences of medium length.
And sometimes, when I am certain the reader is rested, I will engage him with a sentence
of considerable length, a sentence that burns with energy and builds with all the impetus of
a crescendo, the roll of the drums, the crash of the cymbals–sounds that say listen to this,
it is important.
*Source: Gary Provost, 100 Ways to Improve Your Writing

Required Technology CLE Update
The Supreme Court recently approved a three-hour increase in the Bar’s CLE requirement,
plus a new mandate to take technology-related CLE courses. Eﬀective January 1, 2017, each
Bar member will be required to complete a minimum of 33 credit hours of approved continuing
legal education activity every three years.
Five of the 33 credit hours must be in approved legal ethics, professionalism, bias elimination,
substance abuse, or mental illness awareness programs, and three of the 33 credit hours must
be in approved technology programs, which are included in, not in addition to, the regular 33
credit hour requirement.
Compliance for the new rule will begin in the member’s next reporting cycle following the
January 1, 2017, eﬀective date. With the September 29th opinion in case no. SC16-574, The
Florida Bar becomes the ﬁrst mandatory bar in the nation to require a CLE tech component
for its members. The new 33-hour standard does not apply to Florida Registered Paralegals.
The Bar makes CLE available online, on demand, with 24/7 access and provides enough free
CLE per year so that any member can fulﬁll his or her CLE requirement with complimentary CLE.
Complimentary law practice management education CLE programming including technology
education programming is also available through The Florida Bar Practice Resource Institute
and is accessible via www.ﬂoridabar.org/PRI.
13

By Special Invitation

The Bar Associations of the 19th Circuit
Cordially Invite You to the
Investiture of

Michael J. McNicholas
Martin County Courthouse
100 East Ocean Boulevard
(Harper Courtroom)
Stuart, Florida 34994
Friday, February 17, 2017
4:00 p.m.
(Please note date change.)
A reception will follow immediately after the Investiture.
RSVP on or before February 9, 2017 to
martincountybarassociation@msn.com
or by calling 772-220-8018

T

S

B

-J

2017

A Message From Florida Bar 2017-2018 President-Elect: Michael J. Higer
RE: Standing Committees
By January 13, 2017 – Please do the following:
If you are currently serving on a Standing Committee and your term expires in 2017,
you must submit the committee preference form by January 13, 2017 to be considered for
reappointment.
If you are not currently serving on a Standing Committee, and want to be considered,
submit the committee preference form by January 13, 2017. Your comments concerning
your participation in Bar-related activities, your qualiﬁcations and interests will be particularly
helpful.
If you are serving on a substantive law committee and want to continue, you must submit
the committee preference form by January 13, 2017, to be considered for reappointment.

15
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Save the Date for the Sixth Annual MCBA Tennis Tournament
nt
Saturday, April 29, 2017 at 9:30 a.m.
at Mariner Sands Country Club

Please join us for the Sixth Annual MCBA Tennis tournament! This year's
tournament is scheduled for Saturday, April 29, 2017 at the Mariner Sands
Country Club. Thank you to this year’s sponsors:

Spouses and kids are welcome to play -- so please bring the family. Those who
are not playing can relax at the pool and watch the tennis action! We have room for 20 players, so
sign up early! Entry is free of charge, including a delicious lunch by Chef John.
A light breakfast will be served at 9:30 a.m. At 10:00 a.m. we will start a "maximum mix" doubles
round robin with at least 6 rounds of four games each. Thus, players of all abilities will get a chance
to play with (and against) each other. The four lawyers with the most wins will play in the ﬁnals
for a chance to bring home our big traveling trophy! Chef John will serve us lunch at 12:30 p.m.
We hope you can join us! Please send your RSVP by email to todd@thurlowpa.com.
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Question of the Day - from a fellow MCBA member:
What will happen to your immigration practice under the new administration?
We anticipate that we will continue to be very busy, and that there may be a
signiﬁcant shift in the types of cases that we see. New and current immigration
matters may involve more complex administrative adjudications and litigation,
and we may see increased enforcement activities resulting in detentions and
family separations. Current avenues of relief may be restricted or eliminated
altogether.
Although we cannot be sure of what is to come in 2017, we anticipate three
possible levels of change beginning with (1) DHS adjudication standards,
(2) policy changes from standing executive orders (which may include the
cessation of status and lawful employment for those 750,000 individuals
who are currently protected under the Deferred Action for Childhood Arrivals
(DACA) Program), and eventually, (3) regulatory and statutory changes which
will not likely be immediate due to the need for congressional action.
The Immigration Committee is currently coordinating community education and
outreach eﬀorts that will help mixed-status families prepare for the possibility
of separation from their U.S. relatives. This eﬀort includes immigration option
assessments, as well as encouraging parents to obtain passports for their
U.S. citizen children, organize their personal, immigration and criminal court
documents, prepare a power of attorney for the disposition of assets and the designation of
caretakers for minors in the event that they are detained or removed from the United States,
create a contact list with important names and phone numbers and complete a HIPAA Release
Form in case medical records are needed to address special health issues.
We continue to warn clients to avoid the use of “notarios” engaged in the unlicensed practice
of law and who prey upon those confused or fearful of their lack of immigration status. It is
imperative that individuals contact an experienced immigration attorney to plan for alternatives
and identify their eligibility for certain immigration programs and beneﬁts. Non-citizen clients
should also be aware that they may avail of due process protections while seeking relief from
deportation and removal, and that they may continue to seek state and federal protection from
violence and other forms of victimization or abuse.
5th Grade Celebrate America Writing Contest Reminder & Deadline Approaching!
We are nearing the deadline for our American Heritage contest submissions on January 27,
2017, and we look forward to reading about the family histories and literary work that our
young writers will share. If you know of any 5th graders or teachers who might be interested in
participating, please have them contact Angelina Castro via e-mail at ACastro.esq@gmail.com.
Contest details may also be found at www.CelebrateAmericaWritingContest.org.
17

T

S

B

-J

2017

Appellate Practice Committee
I hope you all had a great holiday season!
Those of you who handle medical malpractice cases might want to know
about a development in the area of caps on damages. In Port Charlotte
HMA, LLC v. Iala Suarez, No. 2D15-3434 (Fla. 2d DCA Oct. 26, 2016), the
Second District expressed its agreement with the Fourth District's opinion
of North Broward Hospital v. Kalitan, 174 So. 3d 403 (Fla. 4th DCA 2015),
rev. granted, No. SC15-1858, wherein the Fourth District held that in light of
Estate of McCall v. United States, 134 So. 3d 894 (Fla. 2014), the cap on
noneconomic damages contained in Florida statute section 766.118 applies
to both wrongful death cases and personal injury medical malpractice cases.
The Florida Supreme Court docket for North Broward Hospital v. Kalitan (SC
15-1858) shows that the court heard oral argument on June 9, 2016, and
that no opinion has issued yet, so stay tuned.
Those of you who handle cases where red light citations were detected by traﬃc cameras might
like to know that in City of Oldsmar v. Tammy Vo Trinh, No. 2D15-4898 (2d DCA October 28,
2016), the Second District reversed a county court order dismissing a red light camera traﬃc
citation, and certiﬁed conﬂict with the Fourth District's opinion of City of Hollywood v. Arem,
154 So. 3d 359 (Fla. 4th DCA 2014). In the opinion, the Second District discussed in great
detail the Mark Wandall Traﬃc Safety Act, the constitutionality of municipalities' uses of red light
cameras both before and after passage of the Act, the City of Oldsmar's red light enforcement
program handled by American Traﬃc Solutions, the Fourth District's Arem opinion, and the
Third District's opinion in State ex rel City of Aventura v. Jimenez, 41 Fla. L. Weekly D1753
(Fla. 3d DCA July 27, 2016). In the end, the Second District concluded that based on the
facts of the case, unlike Arem, there was simply no unauthorized delegation of police power.
Since the Florida Supreme Court has already denied review of the Arem decision, that’s
good law for those of you who defend red light citations issued by traﬃc cameras. See City
of Hollywood v. Arem, 168 So. 3d 224 (Fla. 2015), and 171 So. 3d 114 (Fla. 2015). However,
now that the Second District has certiﬁed conﬂict with the Fourth, there is a possibility that
this issue may eventually be taken up by the Florida Supreme Court. Stay tuned for that too.
Thanks to those of you who attended the CLE in October with Judge Warner. It was a great
event that spurred a lot of conversation about the appeals process and technology. Our next
Appellate CLE will be held at 12:00 pm on February 3, 2017, at the Martin County Courthouse
(Fourth ﬂoor training room on the Clerk's side). Chief Judge Metzger and Judge Mirman
will share their knowledge of the appellate jurisdiction of the Circuit Courts under rule 9.030.
Lunch will be provided as well. I hope to see you there! Please RSVP no later than January
23, 2017 to deng@mrachek-law.com.
Please direct comments or questions to deng@mrachek-law.com.
18
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Foreclosure Case Law Update

Bartram v. U.S. Bank National Association, et al, 2016 WL 6538647, SC141265 (Fla. November 3, 2016). The Florida Supreme Court has decided this
much anticipated statute of limitations case. The borrower at issue in this
case, Bartram, had a ﬁrst mortgage, which at the time of suit was held by U.S.
Bank National Association as trustee. Bartram stopped making payments
to his lender. Additionally, Bartram had a second mortgage with his ex-wife,
which he also did not pay. Bartram further stopped paying his Association
assessments. The ﬁrst mortgage lender ﬁled a foreclosure action which
was dismissed for the failure of the lender to appear at a Case Management
Conference. Nearly six (6) years after the initial foreclosure action was ﬁled by the lender, in
a suit ﬁled by Bartram’s ex-wife to foreclose her mortgage, Bartram ﬁled a cross claim against
the lender seeking a declaratory judgment cancelling the Mortgage and quieting title.
The basis for Bartram’s claim was the applicable ﬁve (5) year statute of limitations for mortgage
foreclosure actions. The Trial Court granted Bartram’s Motion for Summary Judgment on his
crossclaim on the issue of the statute of limitations. As a result, the Mortgage and Note were
cancelled by the Trial Court. The lender ﬁled a Motion for Rehearing, which was denied.
Thereafter, the lender ﬁled an appeal with the Fifth District Court of Appeal. The Fifth District
Court of Appeal agreed with the arguments raised by the lender that the reasoning in Singleton
v. Greymar Associates, 882 So.2d 1004 (Fla. 2004) (a case involving res judicata) also applied
to the statute of limitations in this action. The Fifth District held that “[b]ased on Singleton…
‘a default occurring after a failed foreclosure attempt creates a new cause of action for statute
of limitations purposes, even where acceleration had been triggered and the ﬁrst case was
dismissed on its merits.’ Id. at 1014.” As a result, the Fifth District reversed the Trial Court’s
ruling, remanded and certiﬁed the question to the Florida Supreme Court as one of great public
importance. The Florida Supreme Court went on to agree with the Fifth District and hold that,
“[w]e agree with the reasoning of both our appellate courts and the federal district courts that
our analysis in Singleton equally applies to the statute of limitations context present in this
case.” In its conclusion the Florida Supreme Court noted that the extension of the reasoning
present in Singleton was proper as it relates to mortgage foreclosure actions and the statute
of limitations, ﬁnding that after the dismissal of the foreclosure action the loan is decelerated
and the prior dismissal is not a bar to a future foreclosure action founded on a diﬀerent default
than the prior dismissed foreclosure action.
For more information, I can be reached at: jmv@mccarthysummers.com.
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SHOULD A FAMILY DOCTOR
PERFORM OPEN-HEART SURGERY?

Then why are you trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies don’t
just roll over.

Refer the case to our Personal Injury firm,
and earn yourself a 25% referral fee.

It’s easy. Simply call our office at 561-697-4440 and, we’ll take over
from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Happy New Year!
The Trial Lawyers Committee will hold our next meeting on
Thursday, January 12th, at noon at the Gunster Law Firm in
Stuart.
Kevin O’Brien, of Matrix Mediation, will be providing
a presentation on mediation strategy and secrets to a
successful mediation for your client. Mr. O’Brien is a Florida
Supreme Court Certiﬁed Circuit Court Mediator and brings
with him a wealth of knowledge and experience as he has
mediated thousands of civil cases since 1995.
As always, lunch will be provided. Please RSVP to aguzi@wlclaw.com
by Monday, January 9th, at 5p.m. if you plan to attend. We will send out
email reminders in January prior to the meeting. Until then, have a happy
and healthy Holiday season. See you all in the New Year!
The future dates for the 2016-2017 Trial Lawyers Committee Lunch Meetings
are:
Thursday, January 12, 2017
Thursday, February 9, 2017
Thursday, March 9, 2017

J

Thursday, April 13, 2017
Thursday, May 11, 2017

T

ABOUT JUSTICE TEACHING...
For information about Justice Teaching, please contact
Judge Roby at: 772-288-5560,
robyw@circuit19.org
or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!
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News From Y
Your Friendly Neighborhood Bar
Congratulations to Niki Marshall and her husband Anthony who welcomed baby Anthony
J. Marshall, Jr. on Thanksgiving Day (November 24th). He weighed in at 5 pounds, 4
ounces and is doing awesome!
Kudos to MCBA Associate Member, James W. Campo, who was elected in November
as Mayor of Sewall’s Point.

Willie E. Gary participated in the December YLD / Florida Bar's Basic Trial Practice
presentation along with some of the nation’s most talented and well-known litigators.
Additionally, he recently served as the Master of Ceremonies for the 3rd Annual Dialogue
Awards, presented 10 College Scholarships at his hometown of Pahokee’s “Muck Bowl”
football game, as well as ﬁve “Making a Diﬀerence” Awards at a Shaw University event.

Donna E. DeMarchi of the Crary Buchanan law ﬁrm has been elected as the Vice
President of the Business Associates of Martin County.

Congratulations to Oliver Harris for having an Op/Ed editorial appear in the 21 million+
readership publication of the N.Y. Daily News and being asked to join their board of
independent writers after receiving a copy of his novel, JoJo.

MCBA members Oliveann Lancy and Philip Grosdidier recently
volunteered to be the newest members of the Martin County Law Library
Committee.
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News From Y
Your Friendly Neighborhood Bar
Congratulations to Immediate Past President Chad Hastings for being nominated
for the Outstanding Volunteer Fundraiser Award for the Association of Fundraising
Professionals (AFP) of the Treasure Coast’s National Philanthropy Day - 22nd
Annual Awards Ceremony. The ceremony took place at Ballantrae in Port St. Lucie
on November 16, 2016.

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

Visit us at

www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details

• Committee Information
• Important Links
• And More . . .

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website www.sandrathurlow.com, Amazon and/or at a number of local
businesses, including the Barnes and Noble in Jensen Beach.
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Success is
closer than
you think.
We’ll help guide your business in the right direction.
We’re here for you business.
Your success is our success, that’s why we work hard to get your business where you want it to be.
With a range of ﬂexible accounts and services, you’ll be able to ﬁnd a complete business solution
to meet your needs. Not to mention a banking experience that is as hassle-free as possible with:
● Longer hours and open weekends
● To save time - we will come to your oﬃce
for your banking needs

● Convenient locations
● 24/7 live Customer Service

The best of the best - TD Business Premier Checking.

TD Business Premier checking comes with ﬂexible services, accounts and added beneﬁts to provide the
best valued checking account for our business.
TD Business Premier Checking

TD Bank BusinessDirect Online Banking

Our best valued business checking account
comes with:
● No monthly maintenance for the ﬁrst
three statement cycles1

Access to accounts 24 hours a day/7 days a week:

● View account history in real-time and

have access to online statements up to 18
months

●

Up to 500 free items2

● Delegate authority to employees

●

Up to two additional TD Business
Simple Checking Accounts with up to
200 free items3

● Fast and secure payments to anyone

●

TD fees waived at non-TD ATMs4

● With TD BusinessDirect Mobile App, Use

●

Free oﬃcial checks and money orders

Plus, it provides even more relationship value
by providing several ways to waive your
monthly maintenance fee1

compatibility with Quicken and
● Full
Quickbooks
Mobile Deposit to deposit checks anywhere,
anytime

TD Small Business Money Market Plus
Helps you maximize your savings while
maintaning liquidity

1
TD Business Premier Checking: After the first three statement cycles, the $30 monthly maintenance fee will be waived when you
meet one of the following requirements: maintain $40,000 in combined business deposits and one personal checking, or active TD
Merchant Services, or active TD Digital Express or have Small Business lending solutions. Combined business deposits includes
select business checking, business savings and business money market and personal checking. Restrictions may apply; please see
Business Deposit Account Agreement for details.
2
TD Business Premier Checking offers 500 free items paid or deposited per statement cycle, additional items are $0.35 each. Per
account restrictions apply. Please see the Business Deposit Account Agreement for details.
3
See Business Deposit Account Agreement for details. Discount available to TD.
Business Premier Checking Customers.
4
For non-TD ATM transactions, the institution that owns the terminal (or the network) may assess a fee (surcharge) at the time of
your transaction, including balance inquiries.
5
Fees may apply for optional services. Please consult your Business Account Agreement for details.

Member FDIC TD Bank, N.A. | Equal Housing Lender

| Subject to credit approval

Contact: Nicole Hibbs
1-772-828-9739 or
nicole.hibbs@td.com

62-23986 (09/15)
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Greetings and Salutations!

I hope everyone enjoyed their holidays. Our next meeting with be
held on Wednesday, January 25, 2017 (rescheduled from January
11, 2017) at 5:30 p.m. at Crary Buchanan. Jason Berger has
graciously agreed to be our speaker on the topic of criminal law.
Dinner will be served at no cost. Please RSVP no later than
Tuesday, January 24, 2017.
Jason Berger

As always, should you have any questions, concerns, or
suggestions please feel free to email me (Susan@CraryBuchanan.com) or call me (772) 2334601 anytime.

Children’s Legal Services (CLS), a division of the Department of Children and Families (DCF),
is seeking newly licensed and experienced attorneys for our Circuit 19 area. For more
information, contact Jennifer Maes at 813-351-9271 or Jennifer.Maes@myflfamilies.com.

GOLDEN YEARS?
Not Always…
• ELDER ABUSE
• PROBATE LITIGATION
• TORTIOUS INTERFERENCE
INTESTATE PLANNING
(Referrals appreciated and paid in accordance with Bar rules)

Richard
Ri
h d Kibbey
Kibb Esq.
E
OFFICES: STUART • BRADENTON
772-286-0023 • www.kibbeylaw.com

• AV Rated
• 39 Years of Trial Experience
State and Federal Courts
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Happy New Year!
We hope everyone had a fantastic holiday season! We have
some great events coming up this year and we hope that we
get a lot of participation.
We’ll be having our annual Courthouse Tour in April, we’ll
be giving out more details in the next issue of The SideBar.
Also, to kick oﬀ the new year, we’re going to have a Happy
Hour on January 6 th at 5:30 p.m. at the downstairs of
Benihana, located at 3602 SE Ocean Boulevard, Stuart,
Florida. We hope to see everyone there!
Any questions or suggestions for events contact Kathryn
Roegiers (kathryn@roegierslaw.com) or Garrick Harding
(gharding@wpltrialattorneys.com).

Personal Injury
Trial Attorney
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561-694-6079
jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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Please Join Us!
The next Wills, Trusts & Estates Committee (formally Probate,
Trust & Guardianship Committee) meeting will be held from
12:00 - 1:00 p.m. on January 12, 2017 at the Law Oﬃces
of McCarthy Summers Bobko Wood Norman Bass & Melby
(2400 SE Federal Highway, Fourth Floor in Stuart).
Lunch will be provided as usual. If you plan on attending,
please RSVP to lee@tiltonlawpa.com by January 5th at the
latest. Our guest speaker will be James Campo from Campo
Financial Services.
For your planning, meetings will be the second Thursday of every
other month; please mark your calendars for the 2017 dates:
January 12th, March 9th, and May 11th.

W. Jay Hunston, Jr.


   

Mediator/Arbitrator/
Special Master

 

         

Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
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J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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We Hope You Can Make The Meetings!
Join us on January 25th (Noon) for the next Family Law
Committee meeting at the Law Oﬃce of Crary Buchanan
(759 SW Federal Highway) in Stuart. Please note that this
is a rescheduled date. Our speaker will be Judge Michael
McNicholas and he will be speaking about his practices and
procedures in the courtroom.
Lunch will be provided as usual. If you plan on attending,
please RSVP to susan@crarybuchanan.com by January
18th at the latest. Enjoy your holidays and we hope to see
you there!
Save The Dates For 2017 Family Law Committee Meetings:
Wednesday, January 25, 2017 – Rescheduled Date
Wednesday, February 15, 2017
Wednesday, March 15, 2017
Wednesday, April 19, 2017
Wednesday, May 17, 2017

Law Oﬃce Of
x

Personal Injury

x

Disability

x

Wrongful Death

x

Auto Accidents

x

Social Security

x

Motorcycle Accidents

x

Veterans Benefits

x

Class Action

x

Nursing Home Abuse

x

Homeowner Claims

x

Medical Malpractice

x

Workers' Compensation

ForTheInjured.com
333-3333

Stephen M. Lewen
Social Security Disability
Worker’s Compensation
EXPERIENCE COUNTS!
Representing the injured and disabled
for over 36 years.
2114 SE Rays Way, Stuart, FL 34994 Telephone:
772-288-1300 | Fax: 772-288-2135

Any article appearing herein may be reproduced provided credit is given both to The SideBar and
the author of the article. Views and conclusions expressed in articles and ads herein are those of the
authors or advertisers and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin County
Bar Association. Further, the Martin County Bar Association and staﬀ do not endorse any product or
service advertised. All advertising is subject to approval. We regret any errors or omissions and such,
if applicable, will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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Mark Your Calendars!
The MCBA 1st Annual “Race to the Courthouse” 5K Run/
Walk will be held Saturday morning, April 15, 2017 (Easter
weekend).
We are looking for more sponsors! If you would like to
sponsor this event or know someone who may be interested
in sponsoring, please email aspears@kslattorneys.com for
a sponsorship packet. This is sure to be a great event and a great way to support the legal
community while getting some additional exposure for your ﬁrm or business. Proceeds of
the race will beneﬁt the Legal Aid Society of the MCBA.
Register early! This is a family friendly event and will include all levels of runners and walkers.
We are planning some friendly competition between MCBA law ﬁrms and other local bar
associations, so don’t hesitate to start training now!
Online sign-up is available. Go to:
www.runsignup.com/Race/FL/Stuart/TheRacetotheCourthouse5k
Register early to get the best price. Thank you to those who have already registered!
We are looking for volunteers! Interested in volunteering with the race planning or the raceday activities? If so, please email aspears@kslattorneys.com with your area of interest and
contact information.
Race map:
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Martin County Bar Member Beneﬁts
•
•

Non-Member fee waived for hourly oﬃce and/or conference room rental ($50 value)
One-month free with a 12 month contract on any of our services
Telephone: 561-427-8400 Website: www.intelligentoﬃce.com

Travel Services: waived service fee for all airline bookings, free travel quotes/consultations, 3% oﬀ ANY
booking (no matter the dollar amount or type of travel) and personalized Bon Voyage gift per booking.
Contact Debbie or Valerie @ 772.879.3221. Visit: www.mycruiseplannersvacation.com/MCBA

Keaney Financial Corp. Disability Insurance – Individual Policies at group discount rates
with no minimum employee requirement –for all the details, visit our website at:

www.keaneyﬁnancialservices.com/associations.10.htm

***Reminder***
Member Benefit

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.

Martin County Courthouse Access Badge
allows you to move through security screening with
no need to remove your belt – contact Michelle at
martincountybarassocation@msn.com for an
application and fee information.
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Reduced Fee For Job Posting on MCBA
Website – See www.martincountybar.org
(Member Beneﬁts) for all the details
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Volunteers Still Needed for 2017 Law Day Fair
FRLS and the MCBA Pro Bono Committee are hosting our 2nd Annual Law Day Fair on Friday,
February 10, 2017 at the Kane Center from 10:00 a.m. to 1:00 p.m. We are seeking 1 to 2
volunteers in the following practice areas:
•
•
•
•
•
•
•

Accident/Personal Injury
Bankruptcy/Consumer
Civil Trial
Criminal
Estate Planning
Family
Foreclosure

•
•
•
•
•
•
•

Health Law
Immigration
Landlord Tenant
Medical/Advanced Care Directives
Medicare Planning
Social Security/Disability Insurance
Tax Law

If you are interested in volunteering at the Law Day Fair or if you are willing to accept a pro
bono case, please contact Carolyn at carolyn.fabrizio@frls.org
For additional information on getting involved in the MCBA’s ProBono Committee, contact:
Jane Cornett jcornett@bplegal.com or Maxine Noel mnoel@gglawyers.com.
On-Line Resources To Be Oﬀered by The MCBA
nd the public at large can now
now access
access on-line
on-line courses directly through
throu the MCBA
Your clients and
website. Theyy are fast, convenient
convenie
ent and
and inexpensive - available
available 24 hours a day, 7 days a
week. All instructions
included
ructions are inclu
uded online and programs can
n be
be started/stopped,
started/stoppe picking up
where you leftt oﬀ, as manyy ttimes
imes as you like.
Florida
On-Line
School
F
lorida O
n-Line Traﬃc S
cho
ool Courses:
•
•
•
•

Basic Driver Improvement
Ticket
TCAC)
Im
mpro
ovement 4-hour course (Traﬃ
(Traﬃc T
icket - TCAC
C)
First-time
Driver
me Drive
er 4-hour course
Advanced
class)
ed Driver
Drivver Improvement
Im
mprovement 12-hour
12-ho
our course (ADII / Judge-ordered
Judge
e-ord
dered cl
Florida Mature
e Driver
Driver Program 6-hour
6--hour course

All traﬃc courses
Motor Vehicles
ses are approved
approved by the
th
he Florida
Florrida Department
Dep
partm
ment of Highway Safety
Safety & M
and sponsored
d by the
e American
American Safety
Safety Council.
Coun
ncil.
Education
Family
Online
Parent Edu
ucation
n and F
amily Stabilization Onlin
ne Course:
This 4-hour course
ourse is required
require
ed by Florida
Flo
orida law for concerned
con
ncerned
d parties
parties seeking to obtain a ﬁnal
judgment of dissolution
involved. The course
issolution of marriage
marria
age in
in Florida
Florida when
when minor
minor children are involve
is approved by the Department of Children
division of the
Children & Families
Families and provided by a d
University of Continuing Education.
Start the program
www.martincountybar.org
On-Line Courses
ram from our website: ww
ww.martincountybar.org (click the Ondrop down).
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THE CHALLENGE OF MEDIATION
A successful mediation is one in which a reasonable mutual solution is reached by the parties. 1
As we start the new year it might be interesting to review some of the challenges which must
be overcome to accomplish this result.
The goal is straight forward. We seek to achieve a resolution of conﬂicting positions, thoughts,
ideas, emotions, opinions and judgments, Thus our goal is to create a result by which the
parties jointly accept closure because they recognize they are both in a better position
than before the mediation began and id f they were to go to trial. The reality hits them that
confrontation and conﬂict needs to morph into cooperation and commitment so a jointly craft
a reasonable and acceptable solution will occur...
Several challenges come to mind:
• Be prepared for a rough and tumble mediation. However, you must begin mediation in
a courteous and professional but frank and open manner. Strive to continue the dialogue with
quiet conﬁdence all through mediation. It is well known that the greater the cooperation and
willingness to negotiate, the greater the potential for successful resolution. Therefore, make
conscientious eﬀort to create an environment for candid and constructive communication.
• The psychological importance of positioning the mediation cannot be
overemphasized. Your opposite counsel must feel you are committed to jointly crafting a
reasonable solution that has fair value to the parties and that there will be nothing left on the table. This
happens not posturing and bluﬃng but through opportune “signiﬁcant” movement, concession or restructuring.
Well timed ﬂexibility and concessions on minor issues provides bona ﬁde currency as mediation strategy.
•

Be realistic about strengths and weaknesses on both sides. But take the opportunity to conﬁdently but
respectfully present in joint session to opposite counsel and client the validity of your strengths and relative
insigniﬁcance of his. Conversely be prepared to minimize the potency of your adversary’s strengths and civilly
dismiss, or with poise and composure explain away what he perceives to be the weaknesses of your case.

•

Think outside the box. If it appears that a ﬁnancial gap cannot be breached, resourcefulness, mathematical
skill and a quick wit are your key allies. However, see if you can discover the true motivation for the insistence
on a speciﬁc settlement sum. Remember when its claimed money isn’t the issue, it is.

•

The persistence of courteously “taking the why behind the why," to its furthest point is basic foundation
strategy. Through your persistence you may ﬁnd out that the real reason for an adversarial unreasonableness
which has not previously been kept in arrears and not communicated to that point

Finally, you have been hired for your skill, ability and common sense. Don’t be baited into an unprofessional
emotional and personal argument. Rather seize the high ground. Rely on your command presence. As I am
sure you aware these are just a few random thoughts and ideas on the subject. I hope they are helpful or, at
least, thought provoking.
For more information on Alternative Resolution in general or the ADR Committee, you can reach us as follows:
Marty Holleran
Rodney Romano

772-283-5438
800-379-2580

mgholleran@bellsouth.net
Rodney@matrixmediation.com

__________
For purposes of this discussion we will utilize a single plaintiﬀ and defendant.

1
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ANCHORING UPDATE
Back in the early 1990's, when I lived on my boat and cruised the Caribbean
and Florida, cruisers could drop their hook and anchor pretty much anywhere
for an unlimited time. Snowbirds came here in their boats and resided aboard
at the Stuart or Jensen Beach anchorages for the season along with local
cost-conscious boaters, including some of the homeless population.
That all started to change in the early 2000's, when homeowners with water
views made it known to their electorate they did not like looking at any boats
regularly moored within view. There were claims that all those boats were
“derelicts,” or would soon become so, or polluting the waters, when in fact
that was true of only a few (or every male boater - ﬁnd me one who doesn’t pee in the water
from his boat, anchored or not). Then came the 2004-2005 hurricanes which sank quite a few
of those anchored boats and whose owners without insurance chose abandonment, leaving
local municipalities with the problem of getting rid of the junked boats.
Under federal law, there is the right of interstate transit on both highways and waterways,
but states retain jurisdiction over their submerged lands. So cities like Miami Beach, Stuart
and Marco Island responded by adopting misdemeanor criminal anti-anchoring ordinances,
without regard to state statutes then proscribing such local ordinances with respect to the
Okeechobee and Intercoastal waterways, and Florida gained a “boater-unfriendly” reputation.
When the maritime legal community sprang to the defense of the unfortunate boaters caught
in local ordinance webs and won, state statutes were amended in 2009 to proscribe local
authorities from all regulation of anchoring outside of mooring ﬁelds other than for liveaboard vessels, deﬁned as a non-commercial vessel used solely as a residence and not for
navigation, declared as a domicile, or represented as a place of business. However, at the
same time, Florida Fish and Wildlife Conservation Commission (FWC), the state agency that
regulates boating and waterways, was charged with ﬁnding a compromise solution between
the wants and needs of recreational boating, the third largest industry in Florida, and that of
local communities. Thus began the seven-year Anchoring and Mooring Pilot program, in which
Stuart was one of the ﬁve local jurisdictions invited to participate, resulting in the mooring ﬁeld
replacing the Roosevelt anchorage. FWC also implemented the At-Risk Vessel Program.
These programs reduced harassment of responsible boaters. In 2014 and 2015, several
counties unsuccessfully lobbied to go back to local regulation of anchoring. In 2016, a law
banning overnight anchoring in Broward and Miami-Dade went into eﬀect, pending enactment
of a consistent state-wide anchoring policy.
The ﬁnal report on the Pilot program is due to the legislature January 1, 2017, and is expected
to provide a framework for the legislature to craft equitable state-wide law regulating anchoring
and which will ensure responsible boaters having reasonable options when cruising in Florida
waters.
Archives of my maritime articles are available on my website: www.barbcooklaw.com.
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Happy New Year
The Employment Law committee’s next meeting will be on February 15,
2017 at 5:30 p.m. at Carson’s. Please RSVP by February 13, 2017!
Also, please note that in November, a federal judge temporarily blocked
the Department of Labor from implementing the ﬁnal rule that would
have raised the minimum salary required to be classiﬁed as exempt from
overtime under the Fair Labor Standards Act. The rule would have required
employers to pay overtime to any worker making less than $913 per week,
which amounts to $47,476 annually. This change was scheduled to go
into eﬀect on December 1, 2016.
Employers who have already implemented the change run various risks in changing course and
each case needs careful analysis for a multitude of reasons before you switch the employee
back to their prior pay or prior exempt status. Although the temporary injunction prohibited
the rule from going into eﬀect on December 1, 2016, it remains to be seen if the injunction will
become permanent and/or whether the DOL will appeal the decision to the 5th Circuit Court of
Appeals. Of course we also have a new Commander in Chief that will be taking oﬃce and with
that – anything could happen. We will keep you posted as to further developments regarding
the rule’s survival or death.

L

L

Please Join Us!
Join us for the Lady Lawyer Lunches, typically on the last Friday of every
month at 11:30 a.m. at Sailor’s Return in Stuart.
Hope to see you there!
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Bartram v. U.S. Bank National Association, --- So. 3d ----, 2016 WL 6538647
(Fla. 2016).
Florida's Statute of Limitations does not bar the ﬁling of successive suits on the
same mortgage so long as the latter suit is based on a diﬀerent default date.
Shores Of Panama Resort Community Association, Inc. v. Shores Of Panama,
LLC, --- So. 3d ----, 2016 WL 6493151 (Fla. 1st DCA 2016).
A condominium association may amend its budget after adoption, but must follow
the procedures in Florida Statute section 718.112(2)(e)(2)(a) if the additional costs
exceed 115% of the previous year’s budget.
Zurro v. Wells Fargo Bank, N.A., --- So. 3d ----, 2016 WL 6476293 (Fla. 2d DCA 2016).
A claim for attorneys’ fees need not be pled in the “wherefore clause” if the opposing party is otherwise
on notice of the party’s request for attorneys’ fees.
Chanin v. Feigenheimer, --- So. 3d ----, 2016 WL 6476313 (Fla. 4th DCA 2016).
The Fourth District declines to adopt a cause of action for conspiracy of an employer to artiﬁcially
diminish the compensation of an employee subject to a domestic relations obligation, but certiﬁes
the following question as a question of great public importance:
MAY A FORMER SPOUSE PURSUE AN INDEPENDENT TORT CLAIM AGAINST THE
EMPLOYER OF THE OTHER FORMER SPOUSE FOR FRAUDULENT CONDUCT
THAT (1) OCCURS AFTER THE FINAL JUDGMENT AND (2) FALSELY DEPRESSES
THAT SPOUSE’S INCOME SO AS TO LIMIT THE OBLIGATION FOR CHILD SUPPORT?
Bolous v. U.S. Bank National Association, -- So. 3d ----, 2016 WL 6476320 (Fla. 4th DCA 2016).
A pooling and service agreement that references the loan in question may be suﬃcient to demonstrate
standing and plaintiﬀ’s ownership of the note and mortgage.
Inﬁniti Employment Solutions, Inc. v. MS Liquidators Of Arizona, LLC, Case No. 5D14-583
(Fla. 5th DCA 2016).
A trial court may award both attorney’s fees and actual damages as “delay damages” under Florida
Statute section 57.105 for interposing frivolous defenses.
Agrelo v. Aﬃnity Management Services, Inc., Case No. 15-14136 (11th Cir. 2016).
A homeowner’s association assessment is a consumer debt for purposes of both the Fair Debt
Collection Practices Act and the Florida Consumer Collection Practices Act, and an attorney collecting
a debt on behalf of an association is a “debt collector.”
Chang v. JPMorgan Chase Bank, N. A., Case No. 15-13636; 15-14529 (11th Cir. 2016).
The Eleventh Circuit ﬁnds there exists a Florida cause of action for aiding and abetting fraud when:
(1) there exists “an underlying fraud”; (2) “[t]he defendant had knowledge of the fraud”; and (3) the
defendant “provided substantial assistance to advance the commission of the fraud.”
Shelton v. The Bank of New York Mellon, --- So. 3d ----, 2016 WL 6609686 (Fla. 2d DCA 2016).
A lender is not required to provide an estoppel letter after ﬁnal judgment in order to allow a borrower
to exercise his right of redemption; that function is covered by the statutory right of redemption under
Continued On Next Page . . .
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Florida Statute section 43.0315.
Village of Key Biscayne v. Department of Environmental Protection, --- So. 3d ----, 2016 WL
6609762 (Fla. 3d DCA 2016).
An adjoining municipality has no standing to intervene in or contest administrative permitting proceedings
unless it is directly and substantially aﬀected.
Bank of America v. Leonard, --- So. 3d ----, 2016 WL 6684200 (Fla. 1st DCA 2016).
A certiﬁcation under Florida Statute section 702.015 (4) may be executed by counsel, and a complaint
with such a certiﬁcation is not subject to dismissal.
pdrGrayson Dental Lab, LLC v. Progressive Dental Reconstruction, Inc., --- So. 3d ----, 2016 WL
6804588 (Fla. 1st DCA 2016).
Documents which are not privileged in the hands of a party do not become protected by the accountantclient privilege merely by turning them over to an accountant.
743 Mahoney, LLC v. MDC 5, LLC, --- So. 3d ----, 2016 WL 6775869 (Fla. 2d DCA 2016).
While an appraisal report for deﬁciency purposes should value the property as of foreclosure sale
date, an appraisal report valuing the property six days after foreclosure sale is not so non-probative
of value that it should be excluded from evidence.
Ocwen Loan Servicing, LLC v. Osmundsen, --- So. 3d ----, 2016 WL 6775903 (Fla. 2d DCA 2016).
A letter which fails to state where to send late mortgage payments (but including an addressed envelope)
substantially complies with standard mortgage “paragraph 22” condition precedent requirements.
South Florida Pool and Spa Corp. v. Sharpe Investment Land Trust Number J, --- So. 3d ----,
2016 WL 6778649 (Fla. 3d DCA 2016).
Attaching a form of release to a proposal for settlement may make the proposed ambiguous, and
therefore unenforceable, if the release’s terms conﬂict with the terms of the proposal for settlement.
Lopez v. JP Morgan Chase Bank, N.A., --- So. 3d ----, 2016 WL 6778303 (Fla. 3d DCA 2016).
A trial court cannot, based on a lender’s failure to comply with a mortgage’s condition precedent
requirement, simultaneously deny foreclosure but award damages on a promissory note.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish
to receive the expanded, weekly version of this Report.
ST LUCIE RIVERFRONT STUART
No Bridges from Dock to Inlet
Deep Water Dockage, 100 amp Elec.
2 Boat Lifts
5 Bed 4 Bath 5 Cars in 1070sf Garage
CBS Newer 2009
Built to Stringent Blding Codes
IMPACT Windows & Doors!
10’ Ceiliings, 8’ Door Heigth.
Amazing Heated Pool /Spa.
Gourmet Kitchen, Granite, SS
$2,100,000

HOBE SOUND
Historic Zeus Park

2001 CBS 3 Bedroom 2 Bath,
Office, 2 Car Garage.
Screen enclosed Swimming Pool.
18” Tile Floors. Maple Cabinets,
Stainless Steel Appliances.

$374,900.

PALM CITY FARMS

LOST LAKE GOLF CLUB
(DOUBLE TREE) Hobe Sound
DIRECTLY ON GOLF COURSE
CBS, Built 1996
3 Bed 2 .5 Bath 2.5 Garage
15’ Ceiling Height,
2427 Sq Ft Living space.
Crown Molding, Tray Ceilings,
Accordion Hurricane Shutters

$485,000

PALM CITY WATERFRONT
SEAGATE HARBOR
CBS, 3 BEDROOM, 2 BATH 2 CAR
POOL, Metal Roof, Family Rm,
SS Appliances, Trane AC Tile Fls
Deep Water Dock/Sailboat/SportFish
Protected Waterway
Just off St Lucie River
$375,000

Derik
Baumgartner
772-285-9145

Dean
Baumgartner
772-708-3396

5 acres, 5 BR, 3 BA,
4 Car Garage Estate Home
26’ x 28’ Home Theater,
700 sq ft Family Room.
Vaulted Ceilings,
Overlooks 20’ x 40’ Pool.

2 BARNS 30’ x 40’ & 32’ x 56’
Walking distance to school.
$1,200,000

2363 SE Ocean Blvd • Stuart, FL 34996
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Happy New Year from the Pro Bono Committee!
Please accept our sincere appreciation for the pro bono
work that you performed in 2016! Examples of some of
the life changing work that was performed by pro bono
attorneys are:
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Chapter 7 Bankruptcy - Discharge of Debts
Guardianship Established
COA and HOA Issues Resolved
Modiﬁcation of Child Support and Timesharing
Collection Defense
Paternity and Timesharing Established
Divorce obtained for Victim of Domestic Violence
Summary Administration to Secure a Homestead
Eviction Prevented
Tax Deed Sale Prevented
Expunction of Record for Employment Purposes
Veterans Beneﬁts
Foreclosure Defense
Wills and Advanced Directives
Imagine the impact we can make if each member
of the MCBA accepts just ONE pro bono case!

To learn more about the Pro Bono Committee please contact:
Jane Cornett at jcornett@bplegal.com or Maxine Noel at mnoel@gglawyers.com.
To volunteer to take a case or to participate in a legal advice clinic please contact:
Carolyn Fabrizio at carolyn.fabrizio@frls.org

The Pro Bono Committee will be happy to refer a pro
bono case to you in 2017!
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PROTECTING AN INHERITANCE IN BANKRUPTCY
Generally speaking bankruptcy and asset protection are not thought of in
the same sentence or conversation. Nevertheless, “bankruptcy planning”
and “asset protection” all have similar concerns. Basically, these concerns
include advanced planning or the positioning of assets; avoidance of claims
regarding fraudulent conveyances; fraud; protection of inheritances and other
considerations all play important roles in each process.
Inheritances probably come foremost to mind in both instances. If one is
facing extreme ﬁnancial diﬃculties how does one avoid losing an inheritance
if a bankruptcy is unavoidable? For one thing the bankruptcy code says that
an inheritance received within 180 days of ﬁling of the case can be taken by the bankruptcy
trustee up to the amount required to satisfy debts.
Of course this also means, that becoming entitled to an inheritance more than 180 days after
the date of ﬁling of the case puts the inheritance out of the reach of the bankruptcy trustee.
But do not interpret this to mean that if the personal representative waits until after 180 days to
make distribution, that the inheritance is protected. It means that the source benefactor must
not die (thus activating the bequest/gift) until after 180 days of the ﬁling of the bankruptcy.
Needless to say, death is not always subject to timing. However, the ﬁling of a bankruptcy
generally is. That’s why it’s important to ﬁnd out from a potential debtor in bankruptcy about
the age and health of parents, siblings, business partners and other potential sources whose
passing could result in an inheritance, prior to ﬁling bankruptcy.
Since the benefactor in such a case is entitled to do whatever they want to do with their own
money, there are a number of steps that can be taken prior to ﬁling the case to eliminate the
risk of losing the debtor’s inheritance. The most obvious of these is to make sure that any
inheritance is structured in the form of a spendthrift trust. There are other steps that can be
taken of course, depending on individual circumstances, none of which should be undertaken
without guidance of competent counsel in both disciplines.
An example of how the two disciplines can work together to assure a testator’s intent will be
honored is provided in PART II.
UPDATE ON STUDENT LOAN FORGIVENESS
Student loan relief is likely to be put on the back burner until the new administration has a
chance to evaluate the overall eﬀect of student loan debt on the economy. The Obama newly
minted regulations designed to help students who claim for-proﬁt colleges defrauded them by
inducing them to take on massive student loan debt with false claims of employment results,
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or worse, closing their doors before student borrowers could even complete their degrees and
being left with nontransferable credits such as in the Corinthian Colleges Inc. ﬁasco, followed
shortly after by ITT Tech and others.
Well intended, it is now reported that, like so many government solutions to problems, cost
to implement and fulﬁll the proposed relief was grossly underestimated. Student loan debt
continues to exceed credit card debt and is second only to mortgage debt, at more than one
trillion dollars, approximately one-third of which is reported to be in default. Resolution of the
student loan problem could be a simple matter of dialing the bankruptcy rules on student loan
discharge back to 1978.
Need more information? Contact Jon L Martin, Chair - Martin County Bar Bankruptcy
Committee 772-419-0057
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Martin FAWL Update
Martin FAWL members recently attended the Shatter the Glass…Go Solo
and How to Use Social Media Eﬀectively seminar presented by Andi Amaral,
Esq. and Kathy McHale, Esq. Special thanks to the Mrachek Law ﬁrm for
hosting us! We have planned the following 2017 events which are open to
Martin FAWL members and to non-members:
•

January 9th CLE– Technology in Modern Trial by Legal Graphicworks –
noon at Mrachek Law Firm

•

February 13th CLE – Promoting Women To Become Board Certiﬁed
- panel discussion of board certiﬁed attorneys – Jane Hunston (Real
Estate), Donna Eng (Appellate), Carrie Lavargna (Real Estate),
Kathy McHale (Civil Trial), Barb Cook (Admiralty) and moderated
by Malinda Hayes – noon – location TBD

•

March 20th CLE – Grit: How to Cultivate your Drive to Success,
presented by Stephanie Cagnet Myron, Esq.

•

April 12th Judicial Appreciation Luncheon

•

May 6th – Paddle boarding and women’s health event in Jupiter

If you are planning on attending any of these events, please RSVP to Kathy@KMcHaleLaw.com
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19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).
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City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please Join Us For MCBA’s January 20, 2017 CLE Luncheon Meeting –
When:

Friday, January 20, 2017 (11:45 a.m. – 1:30 p.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Spinach Salad with Mushrooms and Crisp Bacon, Purple Onions & Tomato Wedges with
a Poppy Seed Vinaigrette, Chicken Francaise (Egg Battered Chicken Breast Finished
with Fresh Lemon Garlic Butter White Wine Sauce, Garnished with a Lemon), Rice Pilaf
With a Seasonal Mixed Vegetable, Yellow Cake with Strawberries and Whipped Cream.
*Specialty meals available upon request at RSVP.

Speaker: Meet & Greet with Judges of the 19th Circuit
CLE:
RSVP:

2 General CLE Credits

RSVP: No later than Friday, January 13th
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.
Overﬂow parking is available across the street at Community Christian Academy.

