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Welcome Back!

 
Thank you for allowing me to serve as your 2017 – 2018 
President. I am very excited about the upcoming Bar 
year!  As I mentioned at the Annual Installation Banquet, 
one of my goals is to bring our members Health and 
Wellness programs throughout the year. 

A couple weeks after the banquet, I was listening to the 
morning news and I heard that 84-year-old Supreme 
Court Justice Ruth Bader Ginsburg had disclosed 
that a new book detailing her workout routine will be released in the 
fall. Then, in June, when Michael Higer was sworn in as the 2017-18 
Florida Bar President, he announced that one of his initiatives will be 
on lawyer mental health and supporting lawyer well-being.  It is exciting 
that wellness overall seems to be given more attention, and that more 
and more lawyers are making it a priority or, at least, a subject worth 
discussing.  Without good (mental and physical) health and overall 
wellbeing, nothing else really matters.  

 
We are going to delve right into this topic at this month’s luncheon with a 
look at the drug epidemic and its impact on our Martin County community 
and the health of our teens and neighbors.  We will hear from Martin 
County Sheriff William Snyder who has made headlines in the recent 
months due to his fight against the spread of opioids and we will receive 
an update from Judge Steven J. Levin regarding drug court. I hope 
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you will join us for this informative, eye-opening discussion (see more details on Page 3).   

We have several other events planned for the upcoming months.  Please join us in honoring 
the members of our Treasure Coast Judiciary and introducing our first-time MCBA members at 
our Fall Judicial Reception which will be held on September 28th (see Page 10 for more details).  
At the reception, we will announce our 3rd Annual MCBA Professionalism Award selection 
recommended by our Professionalism Committee based on the nominations it received from 
MCBA members.  We hope to see you there!   
 
My goal this year is to continue all of the great programs introduced by my predecessors and 
to work hard to maintain the MCBA’s commitment to excellence and professionalism.  If you 
have any questions or ideas, I hope you will reach out to me.  

Sincerely,

Elizabeth R. Hunter
2017-2018 MCBA President

Continued From Previous Page . . .

Eli b th R H t

Don’t Forget Your 2017-2018 
Membership Renewal

PAST DUE as of July 1, 2017 
Renewals are due on July 1st each year.  If you haven’t 

sent yours in yet, it is now PAST DUE. 
 The application can be downloaded from the website 

at: 
www.martincountybar.org 

(under the dropdown titled: Our Members) 
Only members in good standing will continue to be 

listed on our website with all their contact information, 
professional headshot and in our Referral Program by 

Practice Area.  Only members are eligible for 
FREE Law Library CLE Benefi ts, 

FREE lunches, and access to our committee programs.

SIDEBAR

**If you are a full-time Government attorney you may be entitled to a reduction in dues – call (772) 220-8018. 

SideBar 

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of the article. Views and conclusions expressed 
in articles and ads herein are those of the authors or advertisers and not necessarily those of the officers, directors, or staff  of the Martin County Bar 
Association. Further, the Martin County Bar Association and staff  do not endorse any product or service advertised. All advertising is subject to approval. 
We regret any errors or omissions and such, if applicable, will be noted in future issues. 

Many of the professional head shot photos and candid photos appearing in this issue have been provided courtesy of: Legal Consulting Services, Inc.
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On Friday, August 18, 2017, the Martin County Bar Association (MCBA) will 
welcome  Martin County Sheriff  William D. Snyder  and Judge Steven 
J. Levin as our guest speakers at our monthly luncheon meeting held at 
the Kane Center (900 SE Salerno Road) in Stuart (networking begins at 
11:45 a.m.; lunch served promptly at noon). 

Program: Treasure Coast Opioid Crisis
Prescription opioid addiction and abuse is a growing problem with 
devastating consequences. Since 1999, sales of prescription opioids in the 
U.S. have nearly quadrupled with associated deaths proven to be directly 
correlated.  We look forward to an overview of the 2017 Opioid Epidemic 
and how this medical and social crisis impacts our legal profession, drug 
court, community resources, property ownership and families on the 
Treasure Coast (and beyond). 

The MCBA thanks our luncheon CLE sponsor:

The MCBA is so pleased that our monthly meeting attendance continues to climb. We try 
our best to wrap up by 1:10 p.m. If you have multiple members from your fi rm attending, 
please consider carpooling to accommodate parking for everyone. As a reminder, overfl ow 
parking is across the street from the Kane Center at Community Christian Academy.

There is no charge for MCBA members; guests are welcome and can pay the $25 guest 
fee* at the door.  To RSVP, email martincountybarassociation@msn.com or call (772-
220-8018) by Friday, August 11, 2017. RSVP is required for all attendees and we hope 
to see you there!

*Note: Guests who RSVP but do not attend will be responsible for paying the $25 guest fee(s).

Join Us For First Luncheon of 2017-18 Bar Year!

MCBA CLE Luncheon Meeting
AUGUST 18, 2017

Notice of Proposed MCBA Bylaw Amendment – Vote to be taken at August 18, 2017 Luncheon

In order to be consistent with Florida Bar and Florida Supreme Court admission guidelines, Article VI, Section 
5 of the MCBA Bylaws will add the following criteria:  Qualifi cation for MCBA membership requires 
that the applicant not be a disbarred attorney from any Bar Association. It is the responsibility of the 
member to notify the MCBA of change in status throughout the fi scal bar year.
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S  C  
2017 Annual Banquet Recap

Un Viaggio in Italia! – A Trip to Italy!

Our Annual Installation Banquet, “Un Viaggio in Italia!,” held at Mariner Sands 
Country Club on May 19, 2017, was a huge SOLD OUT success enjoyed 
by more than 275 members and guests.    

Attendees were greeted to the cocktail hour festivities by the soulful piano 
sounds and beautiful vocals of Emily Vitale.  Once inside they then enjoyed 
delicious hors d'oeuvres, signature cocktails via an MCBA ice luge, all the 
while being surrounded by an Italian themed décor.

The delicious surf & turf dinner began with a rendition of lively tunes from 
local rising star, Sophia Liano, followed by President Mark Miller thanking 
everyone for a year of support and camaraderie, then the induction of the new 
2017-2018 Executive Board sworn in by Chief Judge Elizabeth Metzger. 

A big thanks was then given to our generous sponsors with whom the 
evening would not have been possible (see our insert on Pages 8-9 for a 
full list) as well as Michelle Katzman, Executive Director for all of her hard 
work and dedication.  

Congratulations to your 2017 – 2018 MCBA Executive Board:
• Elizabeth R. Hunter, President
• Barbara A. K. Cook, Vice President
• Jason D. Berger, Secretary 
• Barbara Kibbey Wagner, Treasurer
• Mark Miller, Immediate Past President

More than 15 door prizes of restaurants / 
retail gift certifi cates, golf foursomes and 
specialty prize baskets were awarded, along 
with two grand prize weekend getaways (one 
to Mission Inn Resort & Club sponsored 
by CruisePlanners and one sponsored 
by Jaguar LandRover Treasure Coast to 
Stuart’s historic Colorado Inn plus a Jaguar 
for the weekend). The casino underwritten this year by Jaguar LandRover Treasure Coast 
was, as usual, a big hit – congratulations to all the winners! 

Continued On Next Page . . .
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We hope you were able to join us.  View just some photos of the event on the next few pages 
(courtesy of Legal Consulting Services, Inc.), see more on our website, and on Facebook.  
Thank you all for attending, and making it such a great night. We hope to see you next year!

2017 Annual Banquet – May 19, 2017

Continued From Previous Page . . .
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2017 Annual Banquet – May 19, 2017
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2017 Annual Banquet – May 19, 2017

2017 MCBA Annual Fall Reception  – Save The Date For September 28th 

This annual fall event in honor of the Judiciary of the 19th Circuit, and the new members of 
the MCBA will be held this year on September 28, 2017.  This is always a well-attended and 
enjoyable evening, and we hope you will join us!

Judiciary and NEW MCBA Members attend at no charge, members and sponsors attend for $25 
each; non-member tickets are $35 each. Look for all the details on Pages 12-13.  Please note, 
for security compliance, tickets must be purchased by September 18, 2017 – no tickets 
will be sold at the door. Sponsor opportunities are limited and are fi rst-come, fi rst-served. 

This year the MCBA has exciting events planned.  View our website at www.martincountybar.org
 for individual committee meetings/programs in addition to the ones listed under the EVENTS 
link. As a reminder, the monthly luncheon CLE meetings are typically the third Friday of the 
month and you can view our speakers and menus from our website too under the EVENTS tab!

If you are interested in helping with our Social Committee and/or have any questions or ideas 
for us, please feel free to contact us at marshall.law.fl @gmail.com or Jeff rey@vassallobilotta.com.
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Un Viaggio in Italia! - A Trip to Italy!
Thank You to Our 2017 Banquet Sponsors:

Venezia Casino Sponsor:

Amalfi  Entertainment

 Sponsor:

Sicilia Dinner Sponsor:

Pompeii Prize Sponsor:

Roma Gold Sponsors:

Pisa Past President 

Recognition Sponsor:

Italiano Viennese 

Dessert Buff et Sponsor:

Scalia/Ginsburg 

Program Sponsor:

Scott Konopka & Gregory Weiss

JAGUAR
TREASURE COAST 

LAND ROVER
TREASURE COAST 
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Court Reporting | Video | Interpreting
Lawyers’ Reporting

Firenze Silver Sponsors:

Toscana Specialty 

Drink Sponsor:

Napoli Cocktail Hour 

Sponsors:

Milano Bronze Sponsors:

Portofi no Copper Sponsors:

Sorrento Signage Sponsor:
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J  R  

What is the MCBA’s Judicial Relations Committee?

The purpose of the MCBA’s Judicial Relations Committee (JRC) is primarily to 
serve as a liaison between the Martin County Bar Association and the 19th Circuit’s 
Judiciary.  Moving forward, the JRC will be planning, implementing, and coordinating 
certain programs designed to and focused on improving relationships and overall 
communications between the Bench and Bar.  In recent years, the MCBA JRC hosts 
the Annual Fall Reception, at which the Bar recognizes and welcomes new members 
of the Martin County Bar Association as well as honors the Judiciary of the 19th Judicial 
Circuit.  See more information for the September 28, 2017 event on Pages 12-13.

Moving forward, the JRC will be planning additional programming designed to provide 
necessary information to MCBA members and the public, ensuring easy access to our judicial system.  
Some of the plans in the works include a Judicial Luncheon Seminar Series, annual meetings with individual 
Judges, and developing a link on the MCBA website designed to provide members and the public with 
easy access to the courts and information about JRC activities.  

If you are interested in becoming a JRC committee member and being added to the email list, please 
contact Preethi Sekharan at psekharan@gunster.com or 772-288-1980.

Upcoming Judicial Speaker Series Luncheon Meeting Dates*:

All JRC Meetings will be held from 11:45 a.m. – 1 p.m. at Gunster, Yoakley & Stewart, 800 SE Monterey 
Commons Boulevard, Suite 200 in Stuart.   Lunch will be provided.  Meetings are free for current MCBA 
members; $10 for all others.    

*As space is limited, RSVP required 2 days before meeting to mkostick@gunster.com.

2017 MCBA  Professionalism Award

Join us at the Fall Reception on September 28th 
for the 3rd Annual Professionalism Award 
presentation.  See Page 12 for more details.

September 11, 2017   TBD
October 9, 2017    Circuit Court Judge Barbara Bronis
November 13, 2017    Circuit Court Judge Lawrence Mirman
January 8, 2018    TBD
February 12, 2018    Circuit Court Judge William Roby
March 12, 2018    Chief Judge Elizabeth Metzger

P  C  
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5K R  C  
We are looking to build on 
last year’s successful “Race 
to the Courthouse” and have 
an even bigger and better 
event next year.  In order to 
do so, we need your help.  

If you are interested in being 
part of our committee or 
helping out in any way, contact 
Gene Zweben at 
gene@zwebenlawgroup.com 
or call 772-223-5454. 

www.CraryBuchanan.com

759 South Federal Hwy. | Stuart, FL 34994
1935 SE Port St. Lucie Blvd. | Port St. Lucie, FL 34952 

(772) 287-2600
ADVERTISEMENT
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The Judicial Relations Committee
Cordially Invites You To

The 2017 Annual Fall Reception
Honoring the Judiciary of the

19th Judicial Circuit of Florida 
and 

Welcoming First-Time MCBA Members

On
Thursday, September 28, 2017

5:30 p.m. – 7:30 p.m.

At
Mariner Sands Country Club

6500 SE Mariner Sands Drive in Stuart, FL 

            
Seated Judges & New 2017-2018 MCBA Members Complimentary

Tickets: $25 MCBA Members // $35 Non-Members

 RSVP required on or before September 18, 2017
All checks must be received on or before September 18, 2017

No tickets will be sold at the door

Mail  Checks and List of Attendees To: 
Martin County Bar Association

PO Box 2197
Stuart, FL 34995

RSVP Required Business Attire
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GOLD SPONSOR – $1,000
(Only 3 Sponsorships off ered at this Level)

• Display of the Sponsor’s Logo and/or Name on Event signage during entire duration of the Event
• Recognition of Gold level sponsors by Judicial Relations Committee Chair during Event program
• Prominent Display of the Sponsor’s Logo and/or Name on Event’s advertisements, including those 

published in the MCBA Th e SideBar newsletter
• Sponsor’s Logo and/or Name on the MCBA website for 3 months following Event as a Gold 

Sponsor with hyperlink to Sponsor’s website, if applicable
• 6 Complimentary Tickets to the Reception 
• 1–Half Page (7.5” x 5”) Ad OR 2–Quarter Page (3.25” x 5’) Ads in MCBA Th e SideBar Newsletter*
• Name/Logo Recognition on the Welcome Boards at the Event
• Name Recognition at MCBA Luncheons prior to Event
• Logo and/or Name Recognition in Program for Event

SILVER SPONSOR – $750
• Prominent Display of the Sponsor’s Logo and/or Name on the Event’s advertisements, including 

those published in the MCBA Th e SideBar  newsletter 
• Recognition of Silver level sponsors by Judicial Relations Committee Chair during Event program
• 4 Complimentary Tickets to the Reception 
• 1 – Quarter Page (7.5” x 5”) Ad in MCBA  Th e SideBar Newsletter* 
• Name/Logo Recognition on the Welcome Boards at the Event
• Name Recognition at MCBA Luncheons prior to Event
• Name Recognition in Program for Event

BRONZE SPONSOR – $500
• Name Recognition at MCBA Luncheons prior to Event 
• Name/Logo Recognition in Program for Event

To sponsor or for more information, please contact:
Preethi Sekharan, Esquire

Chair, Martin County Bar Association Judicial Relations Committee
c/o GUNSTER

800 SE Monterey Commons Blvd., Suite 200 - Stuart, FL 34996
Tel: (772) 288-1980  E-mail: psekharan@gunster.com

* Th e ad will appear in the next published newsletter and is subject to and must be approved by the MCBA before publication.

MCBA 2017 ANNUAL FALL RECEPTION
Th ursday September 28, 2017 at 5:30 p.m. – 7:30 p.m.

Mariner Sands Country Club - 6500 SE Mariner Sands Drive - Stuart, Florida
SPONSORSHIP OPPORTUNITIES

M
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Appellate Update

First, please join me in welcoming Carri Leininger aboard as my 
Co-Chair of the Appellate Committee this year.  Thank you, Carri! 

Those of you who handle criminal cases might want to read 
two decisions issued by SCOTUS earlier this year.   In Pena-
Rodriguez v. Colorado, No. 15-606, 580 U.S. -- (March 6, 2017), 
the defendant was charged with sexual assault on two minors.  
During jury selection the jurors were asked extensively about 
their ability to be fair and impartial.  Not surprisingly, none of 
the jurors expressed any reservations about any racial or other 
biases.  After trial, the jury found the defendant guilty of two of 

the three counts.  Slip op. pgs. 2-3.

After trial, two jurors spoke privately to defense counsel, and relayed that during deliberations, one of 
the other jurors expressed bias toward the defendant and his alibi witness because they were Mexican.  
Defense counsel moved for a new trial based on the reported bias, and supported the motion with 
affi  davits of the jurors.  Although the court acknowledged the juror's bias, it denied the motion for new 
trial because Colorado law prohibited a juror from testifying as to statements made during deliberations.  
Slip op., pgs. 4-5.
  
After discussing the evolution of the "no-impeachment rule" which protects juror deliberations and various 
exceptions as permitted by some of the federal circuits, the Supreme Court ultimately held that "the 
Sixth Amendment requires that the no-impeachment rule give way in order to let the trial court consider 
evidence of the juror's statement and any resulting denial of the jury trial guarantee."  Slip. op. pg. 17. 

In Buck v. Davis, No. 15-8049, 580 U.S. -- (Feb.22, 2017), a postconviction case, Buck was one of 
six defendants convicted of capital murder in Texas.  In each of the six cases, the same State expert 
testifi ed that the defendant's race was a factor that he considered in support his opinion as to future 
dangerousness.  Unfortunately for Buck, his own counsel called the expert to the stand at trial, 
questioned the expert as to his opinions, and entered the expert report into evidence.  Although the 
State of Texas confessed error in the other fi ve capital cases, the State of Texas refused to do so in 
Buck's case.  Slip op. pgs. 4-7.  

Buck sought relief in three successive petitions for writ of habeas corpus, and also pursuant to Federal 
Rule 60(b)(6).   After Buck lost each of those proceedings, and was denied a certifi cate of appealability 
by the Fifth Circuit, Buck fi led a petition for writ of certiorari with the Supreme Court.  The Court granted 
certiorari, and reversed.  Slip op. pgs. 1-2, 7-12.

Although much of the opinion concerns the issuance of certifi cates of appealability, and the framework 
for claims for ineff ective assistance of counsel, the Court ultimately concluded that Buck established 
that he was prejudiced by his counsel's introduction of the evidence, and that it was error for race to 
be put to the jury as a factor to weigh in its determination.  Slip op. pgs. 12-23.  

For more information on this area of law contact us at deng@mrachel-law.com  or cleininger@wlclaw.com.

Appellate Practice Committee
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The clearest way to show what the rule of law means to us in 
everyday life is to recall what has happened when there is no 

rule of law. (Dwight D. Eisenhower)

The strength of the Constitution lies entirely in the determination 
of each citizen to defend it.  Only if every single citizen feels 
duty bound to do his share in this defense are the constitutional 

rights secure. (Albert Einstein)

We hope you will be able to find some time in your 
schedule during the week of September 18-22 (Thursday 
is a holiday, so there are only four days to volunteer) when 
volunteers from the MCBA once again venture forth to 
local schools during Constitution Week to educate our 
youth regarding our Constitution.  We are once again 
fortunate to have the Florida Bar's Law Related Education 
Committee's Chair-for-Life Richard Levenstein and the 
MCBA’s Justice Teaching Committee Chair Judge William 
L. Roby helping to lead this annual (since 2005) project. 

So, what does one do at the schools during Constitution 
Week?  That, my friends, is up to you, though we will 
give you the tools and some options, well in advance 
of Constitution Week.  We will also be hosting a lunch 
meeting (pizza is on us!) at the Martin County Courthouse 
on Friday September 1st at noon.  We’ll be sharing 
lesson plans, materials, and experiences.  This year, in 
addition to the ever-popular (and interactive) Invaders 
exercise, we’ll be introducing a couple of new programs.  
Several judges are part of this “staff ,” and therefore this meeting will also 

be a network-with-the-judges opportunity.  In the past, Judge Roby, Judge Roberts, Judge 
Steele, Judge Gerber, Judge Levin, Judge Belanger, Judge Bronis, Judge Klingensmith, 
Judge Buchanan, and MCBA presidents Sobel, Levenstein, Scott, Weiksnar, Konopka, 
Sekharan, Plymale, Weiss, Bush, Waters, Hastings, and Miller have been major contributors 
to our eff orts.

The time commitment for this project is not egregious, and you are encouraged to conduct 
the program with a colleague.  We have learned from our volunteers that this is a very fun 
experience, you will be as much a benefi ciary as the students, and this is an excellent public 
service project for the Bar (and for you and your fi rm).  Schools are actually required by 
Federal Law to conduct a special program during Constitution Week and Middle School kids 
are required to take civics and government/history is now part of the FCAT.  So, they need us!

Continued On Next Page . . .

VOLUNTEERS NEEDED FOR CONSTITUTION WEEK  2017

James Madison

Alexander Hamilton
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Knowledge of the history and substance of the Constitution continues to be at a low point 
among our youth.  Constitution Week is an excellent opportunity for our Bar Association to 
generate interest in this incredible document and form of government.  I hope that you can 
join in this eff ort.  

So, here’s what we need.  Please email me at usakids@comcast.net and provide the following:  
(1) the day(s) and time(s) that you are available during the week of September 18-22, 2017; (2) 
the number of class periods you’re willing to take on (class periods generally are less than an 
hour); (3) your contact information; and (4) the school(s) that you prefer to visit/teach.  If you 
will be joining us on Friday September 1st at the courthouse, please RSVP to me in advance, 
so we know how much pizza to order and we can give you the courtroom number. 

It’ll be fun!  Really!  We look forward to hearing from you!

Continued From Previous Page . . .

ONE CLIENT.  ONE ATTORNEY.  ONE PROMISE.
Imagine the impact we could make if every attorney in the 
State of Florida helped ONE pro bono client!

Look for the calendar of local community pro bono events in 
next month’s issue of The Sidebar including Veterans Clinics, 
Bankruptcy Clinics and Senior Log Cabin Events, as well as  
all the details on the 2017 Bench Bar Conference (scheduled 
for October 27, 2017).

If you would like to be “the ONE,” please contact: 

Jane Cornett at jcornett@bplegal.com 
Maxine Noel at mnoel@gglawyers.com 
Carolyn Fabrizio at carolyn.fabrizio@frls.org

PRO BONO COMMITTEE

Visit the MCBA website at www.martincountybar.org for 
upcoming events, committee meetings and more!
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Foreclosure Case Summary

Powell v. Wells Fargo Bank, 42 Fla. L. Weekly D909a (4th DCA, April 19, 2017)
This is a standing case.  The bank fi led a complaint attaching a note with a special 
indorsement to an entity other than the plaintiff .  Later the bank fi led the original note 
with a blank indorsement.  At trial, the bank did not off er any evidence establishing 
blank indorsment presence at commencement.  The bank stipulated it could not be 
the holder and tried to allege it was a non-holder in possession with the rights of 
the holder under Florida Statute Section 673.3011(2).  The pooling and servicing 
agreement (PSA) admitted into evidence was insuffi  cient to establish note ownership 
because it did not reference any transfer of ownership from the special indorsee.  
Nor did the bank present any evidence as to how the PSA depositor would have 
acquired ownership of the note to place it into the trust.  The appellate court reversed 

for involuntary dismissal. 

Had the bank proven the existence of the blank-indorsement at suit commencement, it could have 
proceeded as the holder of the note and avoided wading into chain-of-title issues sometimes associated 
with proceeding as a non-holder in possession.  

The Bank of New York Mellon v. Glenville, 42 Fla. L. Weekly D934a (2nd DCA, April 26, 2017)
This is a foreclosure sale surplus claim—and reinforces you must timely submit your surplus claims.  
The 2nd DCA held surplus claims must be fi led within 60 days of the actual foreclosure sale.  The 2nd 
certifi ed confl ict with the 4th DCA case of Straub v. Wells Fargo Bank, N.A., 182 So. 3d 878, 881 (Fla. 
4th DCA 2016), which held "[a] subordinate lienholder's claim to surplus from the sale is timely under 
section 45.032(2) when it is fi led no later than sixty days after the clerk issues and fi les the certifi cate 
of title."

Friedle v. The Bank of New York Mellon, 42 Fla. L. Weekly D1163a (4th DCA, May 24, 2017)
This is a suffi  ciency of the evidence and admissibility of evidence case.  The note attached to the 
complaint at case commencement must be in the same condition as the original note surrendered to 
the court for the Ortiz presumption of possession to apply.  Here, the note attached to the complaint 
had no loan numbers on it while the original surrendered to the court did have loan numbers.  This 
diff erence was suffi  cient to establish the note attached to the complaint was not in the same condition 
as the original surrendered to the court.  

The bank also attempted to use the PSA to establish standing.  The bank failed to establish the PSA 
as a business record and it was excluded as hearsay.  The opinion does not address the admission 
of the PSA—like any other contract—as non-hearsay, a document of independent legal signifi cance.  
The 4th found that even if the PSA was admitted into evidence, the bank failed to establish a physical 
transfer into the trust or the trustee provided the required certifi cation to ensure the loan documents 
were present within the trust.  The 4th reversed the judgment in favor of the bank and remanded for 
involuntary dismissal. 

This opinion is pending a motion for rehearing and clarifi cation by the Mortgage Bankers Association 
requesting clarifi cation of the opinion as to PSA admissibility and reliance, as well as the implications 
on the Ortiz presumption.  Full disclosure—Akerman LLP represents the MBA and fi led the motion for 
rehearing and clarifi cation.  

F  C  

Continued On Next Page . . .
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Wells Fargo Bank, N.A. v. Eisenberg, 42 Fla. L. Weekly D1253b (4th DCA, May 31, 2017)
This is a suffi  ciency of the evidence and foundation for admissibility of evidence case.  At trial, the court 
excluded the prior servicer's payment history because the bank witness could not attest to the prior 
servicer's policies and procedures.  The witness did properly lay foundation for the current servicer's 
boarding process acquiring prior servicer records–checking for accuracy, reliability, and trustworthiness.  
The trial court granted involuntary dismissal for failing to establish the amounts due and owing—despite 
Wells Fargo's stipulation to reduce damages to account for the prior servicer's payment history excluded 
from evidence.  The appellate court reversed, fi nding the trial court abused its discretion.  The 4th DCA 
reaffi  rmed its holding in Bank of New York v. Calloway, 157 So. 3d 1064 (Fla. 4th DCA 2015), specifi cally 
fi nding the trial court's narrow reading of Calloway improper—knowledge of the prior servicer's policies 
and procedures is not required.  
 
Simply stated, if the bank's witness testifi es as to the process the current servicer uses to independently 
check the prior servicer's business records for reliability, accuracy, and trustworthiness at the time those 
records are received from the prior servicer, then prior servicer's records are admissible as a business 
record under the Florida Evidence Code.  The prior servicer's records have been integrated and "made" 
by the successor business.  

Isla Blue Development LLC v. Moore, 42 Fla. L. Weekly D1335e (2nd DCA June 14, 2017)
This is not a foreclosure case—it is a 57.105 sanction case—but is important and worthy of inclusion 
because the 2nd DCA certifi es confl ict with the 4th DCA case of Matte v. Caplan, 140 So. 3d 686 (Fla. 
4th DCA 2014) which held strict compliance with the service rules is required when serving a 57.105 
sanction motion to begin the 21-day safe harbor.  The 2nd holds the email service requirements of Rule 
2.516(b)(1) of the Florida Rules of Judicial Administration do not apply to service of 57.105 sanction 
motions to begin the 21-day safe harbor. 

Nationstar Mortgage LLC v. Glass, 42 Fla. L. Weekly D1409a (4th DCA, June 21, 2017)
This is an attorney's fee case.  Sitting en banc the 4th DCA held where a plaintiff  does not have standing 
to sue to upon the contract (i.e. the note and mortgage) at suit commencement then the defendant cannot 
obtain an award of attorney's fees as a prevailing party under 57.105(7) reciprocity.  The 4th comes in 
line with the 3rd DCA and the 5th DCA on this issue.  The 4th also clarifi ed—if the plaintiff  is the original 
party to the contract (i.e. the original lender), and the plaintiff  loses on standing (how could that ever 
happen—see Nudel v. Flagstar Bank, FSB, 60 So. 3d 1163 (Fla. 4th DCA 2011)), then a defendant may 
still be able to recover an award of attorney's fees reciprocally under 57.105(7).  

Citibank v. Manning, 42 Fla. L. Weekly D1399a (4th DCA, June 21, 2017)
This is a suffi  ciency of the evidence case.  Even though the copy of the note attached to the complaint 
was un-indorsed, the bank's trial witness testifi ed the indorsement was placed on the note prior to case 
commencement.  This was suffi  cient to establish the bank's standing as the holder of the note where the 
trial evidence established the bank's constructive possession of the original note at case commencement 
via its servicer.  The 4th DCA citied the PSA heavily to further establish plaintiff 's standing and reversed 
the involuntary dismissal and remanded for entry of fi nal judgment in favor of the bank. 

This case seems to reaffi  rm the 4th DCA's acceptance of PSAs to establish standing in holdership 
cases.  Contrast with the use of PSAs to establish standing in non-holder possession cases, which tend 
to receive much more scrutiny from the appellate court—See Friedle.

For more information on this area of law, contact Adam Schwartz at: adam.schwartz@akerman.com.

Continued From Previous Page . . .



Do you currently receive this level of service? You should.
If you would like to establish a professional referral relationship with our firm, con-
tact Tom Copeland at 561-697-4440, or email him at TCopeland@800GOLDLAW.com.

Lawyers all over Florida are glad they refer us cases because:

1.  They receive a written agreement to sign (as required by the Florida Bar), 
confirming their 25% referral fee

2.  They receive regular notifications of how the case is going, including a copy 
of our demand letter

3.  They get to review and sign our settlement statement, proving how much 
the case settled for
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Please Join Us!

Adam Guzi and I are excited to kick off  another year with the Trial Lawyers 
Committee. We would like to thank the Gunster Law Firm for continuing to be our 
host fi rm and especially thank Preethi Sekharan and Mary Kostick for all they 
do to help our committee.  

Our fi rst meeting we be held at noon on Thursday, September 14th 
at Gunster Law Firm (800 SE Monterey Commons Blvd., Suite 200 
in Stuart).   Our guest speaker will be attorney Joshua Ferraro of 
Lesser,Lesser, Landy & Smith.  Mr. Ferraro will give a guided tour 
of Cruise Line Liability, good for 1 CLE hour.  

Lunch will be provided as always.  Please RSVP by 5pm, Monday, 
September 11, 2017, to adam@gravesthomas.com.  

Mark your calendars for our future meeting dates: 
           10/12/17; 1/11/18; 2/8/18; 3/8/18; 4/12/18 and 5/10/18.

T  L  C

J  T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact 
Judge Roby at: 772-288-5560, 

robyw@circuit19.org 

or visit the website at: 
http://www.justiceteaching.org.

We look forward to working/teaching with you!

The 2017 Legal Directory Is Here!
Members: Pick-up your copy at the 

MCBA lunches!
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

Congratulations to Jordan R. Wagner, Board Certifi ed Civil Trial Lawyer, for being 
selected by SuperLawyers as a Rising Star for the fourth year in a row. This designation 
recognizes outstanding lawyers who have attained a high degree of peer recognition 
and professional achievement and are either 40 years old or younger or in practice for 
10 years or less.

Chris Baehman is happy to announce he has opened The Law Firm of Christopher D. 
Baehman, PLLC in Stuart.  The practice primarily focuses on Criminal and Privacy law.  

Congratulations to Paul Nicoletti on his July retirement from the City of Stuart; he served 
as City Manager for 6 years and City Attorney for 6 years.  Paul will retain a small local 
law practice and continue to serve as Magistrate for Martin County Code Enforcement.

Robert A. Shaff er has joined Crary Buchanan as an associate attorney.  Robert will 
continue to handle estate planning and administration matters. 

On July 5th, Judge Jonathan D. Gerber began his service as Chief Judge of the Fourth 
District Court of Appeal after unanimous election by his colleagues.  During his two-year 
term he will oversee all administrative matters in the court and will continue to oversee 
the construction, scheduled for completion in early 2018,  of the Fourth District Court of 
Appeal’s new courthouse in downtown West Palm Beach.  

Trial attorneys Willie E. Gary, Natasha Harrison and Mia Pintard from the 
law offi  ce of Gary, Williams, Parenti, Watson & Gary, P.L.L.C. shared words 
of wisdom with students at Gertrude Walden Childcare Center in Stuart, 
Florida as part of their May transition from VPK to Kindergarten ceremony. 
Willie E. Gary also participated in the 2017 Commencement Exercises at 
Shaw University in Raleigh, NC and served as keynote speaker for Foster 
Care Aware of America Foundation’s annual fundraising event. Additionally,  
LeRonnie Mason, trial attorney with the fi rm was the recent guest speaker 
for the F. Malcolm Cunningham, Sr. Bar Association.
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Stephen P. Smith was appointed by the Florida Bar Board of Governors for a 2-year term 
commencing July 1, 2017 to serve on the Florida Legal Services, Inc. Board of Directors.

Congratulations to Leslie Kroeger for another successful Cohen Milstein Child Car/ 
Booster Seat free giveaway community event held in May.  Additionally, the MCBA wishes 
Leslie all the best on her installation as Treasurer for the Florida Justice Association (FJA).
 

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYY

On May 26th Greg Wiess and his wife Bettina welcomed Molly Abigail to their family.  
Congratulations!
 

The Law Offi  ces of Craig Goldenfarb, P.A. in West Palm Beach has been ranked as 
#3 out of 25 on the Top Workplaces of 2017 list published by the Sun-Sentinel. The list 
catalogues South Florida’s best places to work based on employee surveys and interviews 
administered by a third-party consultancy, Workplace Dynamics.

Joshua Ferraro will be leading the new Cruise Ship Injury Case Division as Lesser, 
Lesser, Landy & Smith expands this practice area services.

Lance Richard was featured this summer as a substantial contributor for an A&E Channel 
2-hour Kids Who Kill documentary on children who committed murder.  His client was 
one of four profi led for the show.

Theodore S. Kypreos, was named on the “Legal Elite” list for Civil Trial Law in Florida 
Trend Magazine’s July 2017 issue.  He is a shareholder and a member of the Board of 
Directors at Jones, Foster, Johnston & Stubbs, P.A.  



T  S  B  -A  2017

24

Congratulations 2017 Scholarship Recipients - $5,500 Awarded!

As Chair, I had the pleasure to announce our exceptional 2017 Scholarship recipients 
at the May 12th Bar luncheon.  Congratulations to Allison Evans (graduate of Jensen 
Beach High School) who plans to attend UF in the fall, as well as two other soon-to-
be Gators from Martin County High School, Lema Hussein and Katie Capen.  Our 
fourth recipient, Shantanu Jakhete hails from South Fork High School and will be 
attending MIT starting in August. 

My appreciation to the committee for your support and dedication to the youth of our county: Brittany 
Brooks, Nita Denton, Jennifer Kypreos, John Mangan, Judge Kathleen Roberts, Jack Sobel and 
Andrea White. Thank you also to our generous scholarship sponsors: Niki Hibbs with TD Bank and 
Jack Sobel with Schwed, Adams, Sobel & McGinley. 
                     

At the conclusion of the May luncheon, Jack Sobel, presented the real-world case that inspired the 
essay portion of the 2017 application. Thank you, Jack, for the lively discussion. Look for the details on 
our website coming soon for our 2018 Scholarships!  

S  C  

 
PERSONAL INJURY ATTORNEYS
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In 1949, when Martin Countyy wass only 24 years old, the 
Martin County Bar Associaation oooorrrr thee “Organization” as it was 
loosely called back then, wasss mmmaaaddde upp of only 10 members 

who met once a month for lunch. At the clossseeee ooofff our 200166-2017 Bar year 
(June 30, 2017), the MCBA hadd 503 membeeerrrsss!!!  

For the paast several yeaars, thhe MMCBAA hhas hosted a MCBBAA Preesident 
Recognition breakfast. We look ffffoooooorrrrwwwwwaarrdd ttooo 22200011777--188 aannnddd ttttttthhhhhheeeeee opporrtuunnities 
to continue to build on the inccrediiiibleeee ttalenttts, leadderssshipp aaaannnnddd selfl eessssss hhours oof timee ggggggggiiivvvvveeeen by 
ooouuuuuuur past prrrreessiiidddeenntttss aaannddd tthhhheee fififififi rmsssss wwwwwwhhhhiiiicccchhhh ssssuppppppppppoooorrrrtttteeeed ttthhheeeiiiiirrrr vvvvisssiiion asss theeeey servvvved duuuurrriinngg their 
pprresidency...   

WWWWWe thank Crary Buchanan for sponsoring the reception this past May as they celebrated 90 
years of the fi rm’s service to the community.  Just some of the candid shots from the event:

MCBA Celebrates Our Past Presidents
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J  S

S , A , S  & M G

561-694-6079
jsobel@schwedlawfi rm.com

Offi  ces in Palm Beach Gardens and Stuart
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The MCBA salutes and remembers two of our past Presidents who we lost earlier 
this year: C. Pfeiff er Trowbridge and William C. Scott. 

Both men loved the Treasure Coast and demonstrated leadership 
when our community asked them to serve.  We will miss them.

William C. Scott 
First Recorded MCBA President 

1955-1956

C. Pfeiff er Trowbridge 
MCBA President 1961
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W , T  & E  C
Thank You!

The Wills, Trusts, and Estates Committee would like to give 
a special thank you to our 2016-2017 speakers: James 
W. Campo, Campo Financial Services; Doug Marcello, 
Edward Jones; and Emmelis Keaney, Keaney Financial 
Services Corp. 

We are in the process of fi nalizing the 2017-2018 line-up 
and are looking forward to a luncheon with Judge Barbara 
Bronis and her judicial staff  as our guests. Stay tuned for a 

formal date and time to be released in an upcoming issue of The SideBar.

Lunch will be provided as usual. If you plan on attending, please RSVP by May 3, 2017 at the 
latest to lee@tiltonlawpa.com.

W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce

(772) 223-4092 - Fax
Email; wjh@hunstonadr.com

Website Online Calendar: www.hunstonadr.com

PERFECTLY LEGAL 
OFFICE SOLUTIONS, LLC

Over 25 years of  Legal Assisting 
experience on the Treasure Coast
Notary Public, State of  Florida

Shaun Kelly, 
Legal Assistant
Providing Services to the 

Legal Community

772-349-5519
Shaun@PerfectlyLegalOS.com

www.Perfectlylegalos.com

Find me on Facebook!

• On-site or Pick-up/Drop Off
• Overflow Work
• Special Projects
• Vacations/Leaves

The MCBA welcomes returning and new members. 
We look forward to a great 2017-2018 Bar Year!
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B  C
NO MONEY DOWN?

It is not commonly known that as many as 70% of Chapter 13’s fail.  Because 
of the limited budget allowances demanded under the Bankruptcy code, 
unforeseen additional setbacks in the debtor’s fi nances force many Bankruptcy 
fi lers to either dismiss their case (in which case they end up right back where 
they started); modify the case (which puts even more fi nancial burdens on them 
in the form of fees and other hardships that make it unfeasible to modify) or 
convert to Chapter 7 (which usually is even more austere than modifi cation).  
Thus dismissal is often the only viable option when the “13” Plan budget was 
not adequate to provide for future problems such as a sick child or spouse, 
reduction in work hours (think Obamacare), need to replace work transportation 

due to traffi  c accident, major breakdown, excessive maintenance costs, etc.  

So why are so many Chapter 13’s fi led when it’s unlikely they will result in the “Fresh Start” 
intended by the Bankruptcy code?  The answer is simple.  Even though debtors generally get 
relief initially from most of their monthly obligations upon the date of fi ling, they simply are so 
limited in discretionary income prior to fi ling, they do not have the funds to pay attorney’s fees 
and various fi ling costs up front that is required under Chapter 7.

This is largely because of a U.S. Supreme Court decision, LAIME VS. UNITED STATES TRUSEEE 
5400.S. 526 (2004) wherein “bankruptcy fees” still owed were determined to be discharged in 
Chapter 7; but could be scheduled in the payment plan in Chapter 13 under 11 U.S.C. § 330.  
Thus, many cases that would better serve the client and the court as Chapter 7’s end up as Chapter 
13’s due to the immediate need of a debtor to stop a garnishment, save or stop repossession of 
a vehicle needed for work, and not having the funds required up front to fi le Chapter 7.

Now, however, there is a move afoot to allow the bifurcation of bankruptcy attorney fees to be 
allocated between pre-fi ling costs and post-fi ling costs.  Theoretically, this would allow fi lers in 
desperate situations to have an attorney help not only in the fi ling process, but in applying for 
reduced fees or the ability to pay fi ling fees in payments. 

Approximately 95% of Chapter 7 bankruptcies result in a total discharge of overwhelming debt 
loads as compared to half or less of Chapter 13’s.  These “13” fi lers fi nd themselves in dire 
circumstances not solely of their own making.  (Massive medical bills; job loss; divorce, etc.)  

Those fi lers who would benefi t from the ability to roll fees into post fi ling payments have similar 
profi les to those fi ling Chapter 7 according to a study by a National Consumer Bankruptcy 
Panel (CBP) conducted over 10 years. In Florida, this would indicate a renter, as opposed to 
a homeowner; someone who has been hit with major unexpected fi nancial hardship; or been 
victimized by “sophisticated” sales techniques or overly aggressive money lenders knowingly 
making loans they know are unsustainable, or have terms that balloon after an initial period.

Continued On Next Page . . .
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Please Join Us!
Join us for the 

Lady Lawyer Lunches, 
typically on the last Friday 

of every month
 at 11:30 a.m. at Sailor’s 

Return in Stuart.

Hope to see you there!

L  L

Regardless of the cause, giving these fi lers the same advantage in Chapter 7 that they have in 
being able to pay post-petition fees in Chapter 13 should reduce burdens on both debtors and 
the court by reducing wasted time and money for all concerned.

There are a number of other changes in Bankruptcy that Congress and/or the State of Florida 
could enact such as revision of student loan rules, exemption increases, etc. that would benefi t 
society in general, but those discussions will have to be discussed in another issue.

Need more information?  Contact Jon L. Martin, Chair at 772.419.0057 jlm@jonmartinlaw.com.

2017 6th Annual Tennis Tournament
Look for a full recap, with photos, of this year’s tournament held on April 
28th in the next issue of The SideBar.  Our thanks to our event sponsors 
Trish Moore of Hobart Deposition Services and Scott Moore of Moore 
Panchura Wealth Management with Merrill Lynch Pierce Fenner & 
Smith, Inc!

Continued From Previous Page . . .

Rueben's Breakfast & Lunch Deli
Martin Downs Village Center 

3120 SW Martin Downs Boulevard 

Spectacular Food, Exceptional Service at 
Unbelievable Prices!

Tel: (772) 288-3126

'
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In addition to the ongoing benefi ts that come with your MCBA membership, The MCBA is 
excited to continue with the 2016-2017 Member Benefi ts Program which allows for fi nancial 
savings and/or member-only access.  As new off erings are added throughout the Bar year, 
we will let you know the details! 

Email us at martincountybarassociation@msn.com  if you have a suggestion for a local 
business or service you would like us to consider.   Visit our website at www.martincountybar.org
to review all the off erings, direct contact information and take advantage of the ones currently 
participating in the program:

M  H  M  B !

Insurance: Offi  ce Support:

Photography:Travel:

Courthouse Badge Access and 
Website Job Posting

Please Join Us!
The Young Lawyer’s Division is looking forward to planning some 
great events this year so please stay tuned for details about our 
next get-together in the fall! 

If you would like to become more involved or have 
suggestions for new events, please contact us at: 
Kathryn Roegiers (kathryn@roegierslaw.com) or Jeanette Lugo 
(jlugo@wpltrialattorneys.com). Enjoy the summer!

Y  L  D
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www.KeaneyFinancialServices.com

 759 SW Federal Hwy #326
Stuart, FL 34994

(772) 287-8089
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Attention Trial Lawyers and Mediators! – Tools You Can Use
PERSUASIVE STRATEGIC TOOLS USEFUL IN THE MEDIATION ARENA*

The challenges to a Mediating Counsel include a thorough 
understanding of the Florida Statutes1 and Florida Rules of Civil 
Procedure relating to Mediation.2   Because they change frequently, 
regular review is a must.

Every concept that follows as a persuasion strategy for your tool box 
is supported by a host of psychology, communication and negotiation 
research. As you will see below, the broad sweep of these tools 
indicate the complexity of the concept of “persuasion.” 

“Persuasive” and highly competent negotiators rely on combining strategies to meet the particular 
circumstance. Some clearly are mandatory for every mediation and some are utilized as the mediation 
plays out:

• Primary keys to a successful practice in general and mediation in particular are having a 
sustained reputation for professional fair dealings and a commitment to the following conduct, 
skills and attitudes.

• As you prepare for the mediation conference, rethink your primary purpose, and remind your 
client of the value and opportunity to be gained through mediation.

• The level of your personal preparation, as well as client preparation, will refl ect your commitment 
to the case.

• Prepare the mediator with a summary and/or a phone call.
• Be an active listener.  Some people are just being quiet while waiting their turn to talk again. 
• NO TEXTING OR MULTITASKING WHEN THE OTHER SIDE IS PRESENTING!
• Always give the other side the opportunity to seriously consider and discuss settlement by 

providing key information far enough in advance. 
• Repetitive and frank sharing with opposing mediating counsel of re-evaluation of fallback options, 

as warranted. You don’t want to but you will if left no alternative.
• Be fl exible about exploring procedural options during negotiation.
• Self-deprecating humor (e.g.: ‘I became a lawyer because I cannot add’) can be useful.
• Use a balance of focus on big goals (the forest) and fi ne detail (the trees).
• Stunning memories for detail and instant ability to produce copies of key documents.
• Be prepared to politely create doubt by words, diagrams or raised eyebrows (not rolling eyes).
• Patience and persistence. If you are hosting the mediation be gracious. 
• Well-timed and worded questions can be a non-threatening way to make a point. Don’t be afraid 

to use “why” frequently and in succession.
• Using analogies, stories and expressions can enhance your eff ectiveness.
• You don’t have to share everything you know, but always be truthful.  
• Articulate awareness of the fallibility of human decision-making (Am I missing something?)

==========================================

A  D  R  C  

*Article Submitted By ADR Committee Member, Martin G. Holleran, Mediator
1 Chapter 44.1011 et al.  2 Rule 10.100 et al.
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2018 C /C  T  
Join Us For The 2018 Camping & Canoe Trip!

The 2nd Annual Camping and Canoe Eco Tour Trip will be held on March 2-4, 2018 at the 
Sebastian Inlet State Park and Marina located on State Road A1A, 1/2 mile south of Sebastian 
Inlet. All the details can be found under EVENTS at www.martincountybar.org. Spots are 
limited and fi rst-come, fi rst-served. Discount pricing applies until October 30, 2017. 

We thank our dinner and breakfast sponsors for their generosity and again supporting this event:

Photos from the 2017 trip can be found on our website’s Photo Gallery and we hope you will 
be part of the fun this year!

M  C  C    F
A   W  L  (FAWL)

FAWL Update

The 2017-2018 Offi  cers (Kathryn L. McHale, President; Carrie Lavargna, Treasurer and 
Peggy Wood, Secretary) and the Board members were sworn in by Judge Kathleen Roberts.   
Many thanks to Judge Roberts for joining us and for Jennifer Waters, Esq. and the Fox 
Wackeen Law Firm for sponsoring our wine and cheese reception!!!

We had a successful membership drive this 
summer at the Eat, Drink & Join Martin FAWL 
event at the Twisted Tuna!    
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C  L  C

As an introductory Criminal Law Committee article, I’d like to start with tribute to the 
practice of Criminal Defense.

My Jewish Grandmother in Georgia still tells people about her grandson, the “D.A. in 
Florida.”  She’s talking about me. 

I correct her every time. 

“In Florida, we call ‘em State Attorneys.  And Grandma, I’ve never been a prosecutor.  
I’m a criminal defense attorney.”

She always smiles and says that she must have been mistaken.

I don’t blame her, and, in fact, I get it.  She knows what her fellow residents at the Cohen 
House would say to the statement: “My grandson is a criminal defense attorney.”

They would say: “How can he represent criminals?  How can he represent those people?”

This is the question.  

How can I represent “those people?”  The criminal defendant.  The criminal...The thief, the drug addict, 
murderer.

Well, I have my stock answer of how we don’t criticize the doctor when he pulls a bullet out of the bank 
robber. But, that is really a defl ection.  That’s not why I do what I do.

The truth is I do it because I love it.

I love the underdog.  And in every case, that’s who I represent (even the multi-millionaire is an underdog 
against the State of Florida or the United States of America).  

I love the fi ght.  I love trying to understand the other side’s strengths and weaknesses. I love trying to turn 
the other side’s off ensive posture into my advantage.  I love the risk/ reward decisions...when to hold ‘em 
and when to fold ‘em.

I love criminal defense because I get to experience the full spectrum of society.  One minute I’m in a hot 
concrete box that smells of soiled linen and hand sanitizer.  I’m speaking to a man in an orange canvas 
uniform. This man lives in a world where eye contact can get you killed.  Within the same hour, I am 
speaking to silk suited men in a leather-bound mahogany conference room. In that world, a lack of eye 
contact can lose a deal.   The next hour, I am listening to salty detectives tell me about tracking men 
through mud and tall brush.  An hour later, a mother is telling me about her son who has been lost to the 
opioid epidemic. In one day you can travel from the pits to the sky and back.

I could go on...but I won’t.  I am excited to Co-Chair the Criminal Committee with Whitney Duteau.  The 
next article will have more substance, but, until then, cheers.
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Real Property and Business Litigation Report

Impression Products, Inc. v. Lexmark International, Inc., Case No. 15–1189 (2017).
Sale of a patented product in the United States “exhausts” the patent rights in the 
product.

Taylor Engineering, Inc. v. Dickerson Florida, Inc., Case No. 1D15-4782 (Fla. 1st 
DCA 2017).
The First District adopts the “nominal exposure standard” for determining whether a 
proposal for settlement is made in good faith, i.e., a proposal is made in good faith 
when the “off eror had a reasonable basis to conclude that his/her exposure was 
nominal or minimal.”

The City of Pensacola v. Seville Harbour, Inc., Case No. 1D16-2481 (Fla. 1st DCA 2017).
Pro tanto assignments of leases are recognized in Florida, and the retention of an easement when 
assigning a lease renders the lease transfer a pro tanto assignment and not a sublease since the assignor 
has retained an interest, i.e., the easement.

Department of Transportation v. Butler Carpet Company, Case No. 2D15-2030 (Fla. 2d DCA 2017).
A property owner is not entitled to severance damages for loss of access if the claimed loss of access is 
not caused by the use to which the property taken has been applied, but is entitled to severance damages 
if there is a direct connection between the activity on the taken property and the claimed loss of access.

Anderson v. Taylor Morrison Of Florida, Inc., Case No. 2D16-314 (Fla. 2nd DCA 2017).
An arbitration provision which limits statutory claims is void as against public policy.

Collier HMA Physician Management, LLC v. Menichello, Case No. 2D16-1204 (Fla. 2nd DCA 2017).
A court must look to the corporate formalities and not the “substance” of corporate transaction in 
determining whether an entity is a “successor employer” within the meaning of Florida Statute section 
542.335(1)(f).

City of Key West v. Key West Golf Club Homeowners', Case No. 3D13-57 (Fla. 3rd DCA 2017).
A municipality may, as part of its legislative functions, require those who benefi t from a storm water 
management system to participate in and pay for the system.

Miranda v. Pacheco Entertainment Production Enterprises, Inc., Case No. 3D16-1951 (Fla. 3rd 
DCA 2017).
While a court is required to dissolve a temporary injunction where there is clear legal error, Planned 
Parenthood of Greater Orlando, Inc. v. MMB Props., 211 So. 3d 918, 925-26 (Fla. 2017), it has no such 
requirement in regard to permanent injunctions.

Nikolits v. Haney, Case No. 4D15-4464 (Fla. 4th DCA 2017).
The property appraiser for a county may issue a Certifi cate of Correction under Florida Administrative 
Code Rule 12D-8.021(2)(a)(6), but an aff ected property owner may challenge the corrected value as 
being beyond market value.

R  E   C  L  U

Continued On Next Page . . .
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Symcon Development Group Corporation v. Passero, Case No. 4D16-2641 (Fla. 4th DCA 2017).
The anticipated purchaser of real property which is the subject of litigation between the seller of the real 
property and a third party has a suffi  cient interest in the pending litigation to deviate from the normal rule 
so as to allow the non-party purchaser to intervene in the litigation.

Kokesh v. Securities and Exchange Commission, Case No. 16–529 (2017).
The statute of limitations under 28 U.S.C. §2462 limits the Securities and Exchange Commission to fi ve 
years to bring disgorgement as well as civil penalty claims.

====================================
If you wish to receive the expanded, weekly version of this Report, sign up at: http://bit.ly/fl oridaupdate

R  E   C  L  U

2363 SE Ocean Blvd • Stuart, FL 34996

Derik
Baumgartner
772-285-9145

Dean
Baumgartner
772-708-3396

PALM CITY FARMS
5 acres, 5 BR, 3 BA, 

4 Car Garage Estate Home 
 26’ x 28’ Home Theater, 
700 sq ft Family Room.

 Vaulted Ceilings, 
Overlooks 20’ x 40’ Pool. 

2 BARNS 30’ x 40’ & 32’ x 56’
Walking distance to school.

$1,200,000

LOST LAKE GOLF CLUB   
(DOUBLE TREE) Hobe Sound
DIRECTLY ON GOLF COURSE   

CBS, Built 1996
3 Bed 2 .5 Bath 2.5 Garage 

15’ Ceiling Height, 
2427 Sq Ft Living space. 

Crown Molding, Tray Ceilings,
 Accordion Hurricane Shutters

$485,000

ST LUCIE RIVERFRONT STUART
No Bridges from Dock to Inlet

Deep Water Dockage, 100 amp Elec. 
2 Boat Lifts

5 Bed 4 Bath 5 Cars in 1070sf Garage
CBS Newer 2009

 Built to Stringent Blding Codes
IMPACT Windows & Doors! 

 10’ Ceiliings, 8’ Door Heigth.
Amazing Heated Pool /Spa.

  Gourmet Kitchen, Granite, SS
$2,100,000

PALM CITY WATERFRONT
SEAGATE HARBOR

CBS, 3 BEDROOM, 2 BATH 2 CAR
POOL,  Metal Roof, Family Rm, 
SS Appliances, Trane AC Tile Fls

Deep Water Dock/Sailboat/SportFish  
Protected Waterway 
Just off St Lucie River

$375,000

HOBE SOUND
Historic Zeus Park

2001 CBS  3 Bedroom 2 Bath,  
Office,  2 Car Garage.  

Screen enclosed Swimming Pool. 
18” Tile Floors. Maple Cabinets, 

Stainless Steel Appliances. 
$374,900.

Continued From Previous Page . . .

LifeBuilders of the Treasure Coast, Inc. 
6th Annual Cocktail Par-tee & Golf Tournament 

For more information, or to register,  donate, or sponsor, contact Eric Kohrhamer at   

Eric@LifeBuildersTC.com or 772-462-2381, or www.LifeBuildersTC.com 

Please Join Us!Please Join Us!Please Join Us!   
Friday, October 13, 2017Friday, October 13, 2017Friday, October 13, 2017   

Cocktail ParCocktail ParCocktail Par---tee at 6:00 pmtee at 6:00 pmtee at 6:00 pm   

Saturday, October 14, 2017Saturday, October 14, 2017Saturday, October 14, 2017   
Golf Tournament at 7:30 amGolf Tournament at 7:30 amGolf Tournament at 7:30 am   

at the Legacy Golf and Tennis Clubat the Legacy Golf and Tennis Clubat the Legacy Golf and Tennis Club   
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Please Join Us!

As a relatively new committee, the In-House Counsel 
Committee offers private and public attorneys a unique 
perspective in dealing with in-house counsel, whether in a 
capacity as an adversary or outside counsel.  The In-House 
Counsel Committee also provides an avenue for in-house 
counsel attorneys to communicate the good, the bad and the 
ugly of working with law fi rms and private attorneys (yes, we 
have issues with you people).  

Though having no billable hours is certainly a plus, in-house counsel face other challenges 
unique to their representation of often a single client.  Depending on the size of the legal 
department of the company or organization, in-house counsel may act as a quasi-general 
practitioner or may be assigned to one particular area of the law as part of a larger team of 
attorneys.  Using outside counsel for litigation and other complex matters, in-house counsel 
are also asked to change hats and transition from legal counsel to the client.

Whether a member of the committee or just intrigued by the idea, we invite you to attend 
our meetings (yet to be scheduled) and certainly welcome any questions that you may have 
of us.  Please monitor your emails and The Sidebar for future meetings of the In-House 
Counsel Committee and we hope to see you then. Contact us at tyson@skholdings.com or 
babrooks@sheriff .martin.fl .us. 

I -H  C  C

 

 

 
Proudly serving Martin,  

Palm Beach & Broward County! 
www.intelligentoffice.com 

561-472-8400 

Dana Middleton 

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll 
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.

Mention MCBA Code: AG345
or Call Niki Hibbs at 772-828-9739.
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A  C
MARINE INSURANCE:  Always A Good Thing.

Occasionally boat-owner clients are under the impression they don’t need marine insurance 
because there is little value to their vessel, or they’re only interested in conforming to minimum 
requirements for dockage or storage of their vessel.    Unfortunately the lesson about the 
need for marine insurance is usually learned at a high cost.  Here are two examples where 
the cost of not buying marine insurance didn’t pay off .  

An uninsured vessel owner was out with his family for an afternoon of boating and picnicking 
on a local river.  While crossing under a bridge his vessel hit a submerged log throwing the 
owner to the deck of his boat, knocking him out.  As he fell he hit the throttle sending his boat 
speeding into the bow of a small boat anchored near the bridge where the passengers on 
board were fi shing.  The fi shing boat passengers were injured and required medical treatment. 

The fi shing boat was well insured and the passengers’ medical bills were paid through the uninsured boaters’ 
portion of the marine insurance policy.  The passengers also hired an attorney who demanded payment from the 
marine insurer for pain and suff ering and lost wages.  As a result, the passengers received a six-fi gure settlement. 
 
The uninsured vessel owner was shocked when he was served with a lawsuit in subrogation fi led in federal court 
in admiralty demanding repayment of the monies paid by the marine insurer to injured fi shing boat passengers.  
While the suit was settled at mediation, it was a costly lesson for the uninsured boater for the price of avoiding 
a few thousand dollars for marine insurance liability coverage.  

Sometimes boat owners will purchase liability insurance only because it’s required by the marina where they 
keep their boats.  However, the savings for not buying hull insurance can come at a high price.  The owners of 
a sailboat kept their boat in a marina and carried the required liability insurance but no hull insurance.  Their 
boat was their vacation home and contained several thousand dollars of personal items and equipment.  When 
another boat in the marina caught fi re, their sailboat was also completely destroyed.  While the liability insurance 
covered their clean-up costs, their property loss exceeded $100,000.00.  

Following the fi re, the owner of the vessel where the fl ames began fi led a suit in federal court in admiralty for 
Exoneration From or Limitation of Liability, an action that allows a vessel owner without privity or knowledge 
as to the cause of a loss to limit his liability to the post-loss value of his vessel.   After the fi re, that boat had no 
value and the limitation fund was set at zero.  In response to an Order of Monition which demands all potential 
claims be fi led in the limitation action within 30 days, the innocent sailboat owners fi led a claim in the federal 
action.  To break limitation and prevail on their claim they must show the owner’s negligence contributed to the 
cause of the fi re on his vessel.  

 So how do we guide our clients toward the right kind of insurance?  Marine insurance policies are normally 
fl exible and can be tailored to ensure boaters get the right policy at the right price.  The broadest coverage is 
available through all-risk policies which include coverage for losses due to specifi c perils such as fi re or sinking 
or failed parts. 

Liability only policies are normally much less expensive since they only provide coverage for liability to others 
but don’t provide coverage for damage to the boat.  Liability only policies are frequently the choice for vessels 
that have little value.  

Agreed value policies insure a boat for an agreed amount in the event of a total loss, while actual cash value 
policies do the same but generally provide a lower payout.  Often, the most costly insurance is no insurance.
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Local History Books Available for Sale from Author, Sandra Thurlow

Available via website  www.sandrathurlow.com, Amazon and/or at a number of local 
businesses, including the Barnes and Noble in Jensen Beach. 

Our Law Library Committee has received many new FL Bar CLE audio programs.  
Included among these are the 2017 review courses and electronic materials for the 
certifi cations in the areas of Real Estate, Civil Trial and Wills and Estates. So, please 
remember that our Clerk’s Offi  ce will be updating its website shortly. 

DONATIONS PLEASE! Our Law Library Committee strongly encourages all our attorneys 
to donate to our Bar Association any current FL Bar CLE materials, or to donate funds 
for the purchase of same. Contact Michelle Katzman, Executive Director, to arrange 
for donations.

Your help is needed! We need to increase the number of users accessing legal research 
at each of our Martin County library branches.  USE IT or LOSE IT, will be the mantra this summer. If you 
wish to continue free legal research access, including not only case law searches but also forms library 
through Lexis Nexis, then please utilize the service with a special library visit, or when you have any spare 
time, just remember to bring your USB drive so that you can copy your research results, thus saving paper 
and money in bypassing printing options.  If our numbers increase, then the library will increase the possibility 
of continuing the services for next year’s budget.

Our Martin County Public Library System, at the Morgade Branch to the southwest of the Chastain Center 
at Indian River State University, off ers fl ight simulator training. This program has received special statewide 
attention.  The trainers have increased from one to four, so if you would like to check it out, there are now 
new open spots and new dates and times. 

Our Martin County Law Library Committee would like you to join us. Please call Christine Moreno at 
(772) 288-1020 for more information.

I hope you had a nice Summer and I look forward to seeing you at our monthly Bar Luncheon in August. In 
the meantime, don’t forget to visit our Martin County library and enjoy the free legal research. Life is Good! 

L  L  C   
LAW LIBRARY UPDATE:
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Law Offi  ce Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way, Stuart, FL 34994 
Telephone: 772-288-1300 | Fax: 772-288-2135

Social Security Disability 
Worker’s Compensation 

Representing the injured and disabled for over 
36 years.

C  A  C
WHEN THE STATUTE SAYS “14 DAYS” IT MEANS 14 DAYS! *

The Appellate Court dispensed with oral argument on the 
matter summarized below by Barb Cook.*   It should be 
noted that while the court decided this case based on strict 
compliance with statutory lien conditions precedent, no 
discussion appears as to whether or not the lien and fi nes 
were otherwise authorized under the HOA’s Declarations, 
removing the them from being “strictly creatures of statute” 
and instead analyzing them as “creatures of contract”.

The Executive Estates of Boynton Beach Homeowner 
Association (HOA) levied fi nes against resident Jonathan Dwork for dirty roof, driveway, 
and deteriorated fencing after notice and opportunity to cure delivered by certifi ed mail 
twice sent and twice unresponded, and after notice of the hearing 13 days later to levy 
the fi nes sent by regular and certifi ed mail unclaimed and posted on the develoment’s 
bulletin board.   Dwork did not appear at the hearing when the fi nes were levied, nor 
did he respond to the HOA’s attorney’s letters demanding payment of the fi nes or notice 
of fi ling a lien on Dwork’s property in the amount of $7,500.  So the attorney fi led the 
HOA’s complaint against Dwork for foreclosure and money damages.
 
At trial, the Court denied foreclosure because section 720.305(2)(b), F.S.,  provides 
that a fi ne may not be imposed “without at least 14 days’ notice and an opportunity for 
hearing”.  The trial court did however award the HOA money damages (fi nes) citing 
equities of the case were in favor of the HOA. Dwork appealed the money judgment. 
The HOA attorney argued, as he had in the trial court, that substantial compliance 
was suffi  cient because Dwork didn’t show up at the hearing anyway, so there was no 
prejudice.  The Fourth DCA rejected the prejudice argument.   The appellate court held 
that strict compliance with the 14 day notice was required for both the lien claim and 
the monetary damage claims on 1) due process grounds, and 2) the express lack of 
exceptions in the statutory scheme. In essence,  that 14 days means 14 days.  The 
case was remanded for judgment in favor of Dwork.

_______________
*Summary submitted by COA Committee Member, Barbara A. Kreitz Cook, Esq. Board Certifi ed Admiralty & Maritime Law.

19th Circuit Expert Witness Registry
 

For details on the selection and payment of 
Court Appointed Expert witnesses, visit:

 
 http://www.circuit19.org/documents/

AO/2017/2017-10.pdf

Ref: AOSC17-12 and our local AO 2017–10
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:*

Program:

CLE:

RSVP: 

There is no charge for paid MCBA members. Guests are welcome; a $25 guest fee may be paid at the luncheon. 
Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Overfl ow parking is available across the street at Community Christian Academy

Friday, August 18, 2017 (11:45 a.m.)

Kane Center, 900 SE Salerno Road, Stuart

Small Iceberg Wedge (Fresh diced Tomato, Red & Crumbled Gorgonzola, with House 
Balsamic on the side), Chicken Parmigiana (golden Lightly Breaded Chicken Breast 
Baked in a Homemade Tomato Sauce and Topped with Mozzarella Cheese, Garnished 
with a Sprig of Parsley Over Penne Pasta and Herbed Green Beans, Garlic Bread (light 
on the Oil and Garlic) with mini Tiramisu drizzled with a chocolate sauce.  
*Specialty meals off ered upon request if ordered at RSVP.

The Opioid Crisis and Its Impact on Martin County

1 General CLE Credit; 1 Substance Abuse CLE Credit

RSVP:  No later than Friday, August 11th  
(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us for MCBA’s Next CLE Luncheon Meeting - August 18, 2017


