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The Drive for Five—Hundred

“Still hard to believe you are trusting me with the car keys. 
Let’s see how fast this baby can go.” —what 17-year-old 
Mark said to his dad Bob when Bob handed him the keys 
to the family’s ’82 Dodge Aries station wagon.

As I back the President’s column out of the driveway solo for the first 
time, I cannot help but think of America’s Top 40 legend Billy Ocean. 
“Get out of my dreams, get into my car,” the pop impresario sang in 
his #1 hit of 1988; truly, isn’t that the case for all of us who ascend 
to this lofty position? Get out of my dreams, MCBA, and get into my 
car indeed.

I start this ride by taking you on The Drive for Five—Hundred. Thanks 
to the leadership of the many presidents who came before me, the 
MCBA’s annual membership numbers now hover close to 500, and 
it’s time to cross that barrier. The board spent much of its time this 
summer sharing with potential members the benefits of joining the 
MCBA, and this effort generated new memberships from all corners 
of our community. We will continue to share with the non-member
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attorneys, paralegals, and other law-related professionals of Martin County and its environs 
why MCBA membership has its privileges.

But we cannot make the drive for five hundred without your help! Perhaps you like the MCBA 
because of its lunches? Then invite a guest to accompany you to a lunch, and let this guest 
see firsthand why members think of the MCBA as a family. Or perhaps you find a particular 
committee to your liking? Again, invite a guest to join you at a meeting or committee event. 
As a successful attorney, obviously you know how to talk someone into doing something. 
Put that talent to good use, and help us grow the MCBA up to and perhaps even beyond 
500 members!

That’s my pitch for this month. Before I sign off though, I ask you to direct your attention to Jane 
Cornett’s history of the Legal Aid Society of the Martin County Bar Association (LASMCBA), 
which you will find inside this month’s SideBar. The MCBA, the LASMCBA, and Florida 
Rural Legal Services (FRLS) quietly have partnered together to serve the legal needs of the 
poor of our community for many years. Besides increasing our membership rolls, I hope this 
year also will present the MCBA with an opportunity to take that MCBA-LASMCBA-FRLS 
partnership to another, even greater, level. More on that in the months to come.

And with that, don’t forget—it’s a great day to be a lawyer in Martin County! 
Sincerely,

Mark Miller
2016-2017 President

Continued From Previous Page . . .

Sincerelyyyy,

M k Mill

Is Your Belly Full?

More than 100,000 residents—including 34,000 children—
along the Treasure Coast do not have access, at all times, 
to enough nutritious food to support an active and healthy 
life. September is Hunger Action Month™ -  a nationwide 
initiative designed to mobilize the public to take action on 
the issue of hunger and join the 
movement to help end hunger.  
The MCBA will be collecting 
non-perishable food items to 
support the cause.  

See more details on Page 3.

Eat, Drink & Give - Thursday, September 1st, all day

Hunger Action Day - Thursday, September 8th, all day

Pack The House - Friday, September 9th 12pm - Saturday, September 10th 12pm

Aging Without Dignity - Tuesday, September 13th, 8am-9:15am

Movie @ The Blue Door - "Big Night" - Monday, September 19th, 8pm

30 Day Calendar - Download our HAM calendar at stophunger.org/ham2016

For more information visit stophunger.org or call us at 772.489.3034

TM
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On Friday, September 16, 2016, the Executive Board of the 
Martin County Bar Association (MCBA) will welcome Vicki 
Davis, Supervisor of Elections for Martin County, Election 
Canvassing Commission Members, Judge Kathleen 
Roberts and Judge Darren Steele, as the guest speakers 
at our monthly luncheon meeting being held at the Kane 
Center (900 SE Salerno Road) in Stuart (11:45 a.m.). 

Supervisor Davis and her Commission colleagues will cover 
topics of relevance to attorneys practicing law in Martin 
County.  We look forward to Supervisor Davis’ insight on the specifi c issues 
that arose during the August primary, how runoff  elections work, variations 
(if any) on how local, state, and federal election results are handled, and 
the role of the canvassing board.  

The Executive Board would like to thank Complete Legal Services for its 
sponsorship of this  luncheon.

See the back cover for the menu and additional meeting details. There is no charge 
for MCBA members; guests are welcome and can pay the $25 guest fee* at the door 
(RSVP required for both members and guests).  To RSVP, please call (772) 220-8018 or 
email martincountybarassociation@msn.com by Friday, September 9, 2016. RSVP is 
required for all attendees and we hope to see you there! 

In support of Hunger Action Month, we ask all attendees to bring one or more non-perishable 
food items (or check made payable to the Treasure Coast Food Bank) to the September 
luncheon.  We will make sure all donations are delivered directly to the Food Bank to help 
the more than 100,000 in our community in need.  

*Note: Guests who RSVP but do not attend will be responsible 
for paying guest fee.

 MCBA CLE Luncheon Meeting
September 16, 2016

Please Join Us! 



T  S  B  - S  2016

4

MORE VOLUNTEERS NEEDED FOR CONSTITUTION WEEK 2016

“I know no safe depository of the ultimate powers of the society but the 
people themselves; and if we think them not enlightened enough to exercise 
their control with a wholesome discretion, the remedy is not to take it from 
them but to inform their discretion by education.  This is the true corrective 
of abuses of Constitutional power.”  Thomas Jeff erson

I’ve used that quote before, but . . . wow!  It’s September (although I’m drafting 
this on August 1—curses Michelle and your early publication deadlines!).  
That means that we’re just weeks away from Constitution Week, celebrating 
the anniversary of the signing of the Constitution on September 17, 1787. 

 It is the Martin County Bar Association’s longstanding (twelve years and 
counting) tradition to send volunteers to our local schools during Constitution 
week to educate our youth regarding the U.S. Constitution.  This year, 
Constitution Week runs from September 19-23.  There is actually a 
federal law that requires that any school which receives federal funds off er 
an educational session that addresses the U. S. Constitution.  So, our 
volunteers are performing a civic duty of keeping our schools out of the 

federal penitentiary.  

 

“We the people are the rightful masters of both Congress and the courts, not to 
overthrow the Constitution but to overthrow the men who pervert the Constitution.”  
Abraham Lincoln

Hold that thought, Abe.  In the meantime, we are seeking volunteers interested in sharing their 
knowledge (or someone else’s knowledge if necessary) and passion with respect to the U.S. 
Constitution with our community’s students.  As noted in last month’s issue of The SideBar, 
we will be hosting a lunch meeting (pizza is on us!) at the courthouse on Thursday, 
September 1st, at noon.  We’ll be sharing lesson plans, materials, and experiences.  Several 
judges are part of this “staff ,” and therefore this meeting will also be a network-with- the-judges 

VOLUNTEERS NEEDED FOR CONSTITUTION WEEK 2016!
Submitted By: Honorable Alan O. Forst

Continued On Next Page...
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opportunity.  If you can’t make the meeting, no problem!  We’ll send you all of the materials 
you’ll need.  

So, here’s what we need.  Please email me at usakids@comcast.net and provide the 
following:  (1) the day(s) and time(s) that you are available during the week of September 19-
23, 2016; (2) the number of class periods you’re willing to take on (class periods generally are 
less than an hour); (3) your contact information; and (4) the school(s) that you prefer to visit/
teach.  If you will be joining us on Thursday, September 1st, at the courthouse, please RSVP 
to me in advance, so we know how much pizza to order and we can give you the courtroom 
number. 

It’ll be fun!  Really!  We look forward to hearing from you!

I hate to repeat a quote from last year (well, to be honest, most of this article is repeated from 
last year, which in turn cribbed from the previous year, etc.), but I can’t resist:

Perhaps someday my son will grow up to be Chief Justice of the United States Supreme Court.  
What great men he would join:  John Marshall.  Charles Evans Hughes.  Warren Burger.  
Mmmmm, Burger. Homer Simpson

Continued From Previous Page...

W , T  & E  C
Please Join Us!

The next Wills, Trusts & Estates Committee (formally Probate, Trust & Guardianship Committee) 
meeting will be held from 12:00 - 1:00 p.m. on September 8, 2016, at the Law Offi  ces of 
McCarthy Summers Bobko Wood Norman Bass & Melby (2400 SE Federal 
Hwy., Fourth Floor, Stuart, FL).  Lunch will be provided as usual. If you plan 
on attending, please RSVP to lee@tiltonlawpa.com by September 5th at the 
latest.
 
Meetings will be the second Thursday of every other month; please mark 
your calendars:
 
                        2016:  November 10th

                        2017: January 12th, March 9th, and May 11th.
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JOIN US FOR THE  2016 MCBA ANNUAL FALL RECEPTION – OCTOBER 6th

This annual fall event in honor of the Judiciary of the 19th Circuit and fi rst-
time members of the MCBA will be held this year on October 6, 2016.  This is 
always a well-attended and enjoyable evening, and we hope you will join us!  

Judiciary and NEW MCBA Members attend at no charge, all others attend 
for $25 each. See Page 7 for all the details!  For your planning, RSVP Due 
By September 26, 2016.

Sponsor opportunities are limited and are fi rst-come, fi rst-served (see below). 
Thank you to our early sponsors:

J  R  C  

Martin County Bar Association
Annual Fall Reception - October 6, 2016

Mariner Sands, Stuart, Florida
SPONSORSHIP OPPORTUNITIES

Gold $750:
          

Silver $500:

Bronze $250:
  

Friends $100

SideBar acknowledgment, signage at event, website 
acknowledgment, announcement at MCBA luncheons and 
at event, 2 tickets to event

SideBar acknowledgment, signage at event, announcement at 
MCBA luncheons and at event, 1 ticket to event

SideBar acknowledgment, signage at event

SideBar acknowledgment
For more information about sponsoring this event, contact Barbara Kibbey 

Wagner 772-286-0023 or bwagner@kibbeylaw.com
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The MCBA Judicial Relations Committee
and the Executive Board 

Cordially Invite You  

Annual Fall Reception  in Honor of the 
Judiciary of the 19th Judicial Circuit 

and New Members of the 
Martin County Bar Association

Thursday, October 6, 2016
5:30 pm - 7:30 pm 

Mariner Sands Golf Club
6500 SE Mariner Sands Drive, Stuart, FL

Cost: Free to Members of the Judiciary 
and New Members of the MCBA. 

All others $25.

RSVP to:
martincountybarassociation@msn.com

on or before September 26, 2016

RSVP required for all attendees
 No tickets will be sold at door 

Send checks by September 26, 2016
made payable to:

Martin County Bar Association
PO Box 2197 Stuart, FL 34995 

Call Barbara Kibbey Wagner 
for more information at 772-286-0023
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Thank You!

The MCBA Executive Board, on behalf of our membership, would like to recognize our 40+ 
members who give countless hours as Chairs or Co-Chairs of our more than 35 Committees 
each year.  Many take multiple tours of duty!  The following have passed the torch to new 
members for 2016-2017 leaving a strong foundation for this bar year.  Our appreciation to 
our past Committee Chairs:

2016-2017 Committee Chairs can be found on pages 9 - 11. Feel free to contact any Chair 
with questions and/or suggestions for this bar year. We hope you will get involved too!

Ed Sikorski
ADR

Jeffrey Friedman 
Professionalism

Mark Miller 
Appellate Practice 

Jennifer Waters 
Scholarship & Board Member

Heather Wallace Bridwell 
Canoe Trip

Jason Berger 
Social 

Eric Buetens 
Law Library

Jordan Wagner 
Trial Law

Jackie Miller 
Paralegal

Abby Spears 
YLD
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Admiralty/Maritime & Canoe Committees
Chair: Barbara A. Kreitz Cook
Barbara A. Kreitz Cook, Esquire
759 SW Federal Highway, Suite 216
Stuart, FL 34994 Tel: (772) 232-8940
E-mail: barbcook@BarbCookLaw.com

Alternative Dispute Resolution (ADR)
Co-Chair: Martin Griffi  n Holleran
2381 SW Carriage Hill Terrace
Palm City, FL 34990
Tel: (772) 283-5438 
Email: mgholleran@bellsouth.net

Alternative Dispute Resolution (ADR)
Rodney G. Romano
Matrix Mediation, LLC
325 SE Ocean Boulevard
Stuart, FL 34994 Tel: (800) 379-2580
Email: rodney@matrixmediation.com

Elder Law Committee
Chair: Portia B. Scott
Portia B. Scott, Chartered
921 SE Central Parkway
Stuart, FL 34994 Tel: (772) 287-0096
Email: scottlaw1@aol.com 

Family Law Committee
Chair: Linda Weiksnar
Crary Buchanan
759 SW Federal Highway, Suite 106 
Stuart, FL 34994 Tel: (772) 287-2600 
E-mail: llw@crarybuchanan.com 

Foreclosure Law Committee
Chair: Jessica M. VanValkenburgh
McCarthy, Summers, Bobko, Wood, et al. 
2400 SE Federal Highway, Floor 4
Stuart, FL 34994 Tel: (772) 286-1700 
Email: jmv@mccarthysummers.com

Bankruptcy Law Committee
Chair: Jon L. Martin
Jon L. Martin Attorney At Law
901 SW Martin Down Boulevard, Suite 309 
Palm City, FL 34990 Tel: (772) 419-0057
E-mail: jlm@jonlmartinlaw.com

Constitution Week Committee
Co-Chair: Honorable Alan O. Forst
Fourth District Court of Appeal
1525 Palm Beach Lakes Boulevard
West Palm Beach, FL 33401 Tel: (561) 242-2078
E-mail: usakids@comcast.net

Constitution Week Committee
Co-Chair: Richard Levenstein
Kramer, Sopko & Levenstein, P.A.
2300 SE Monterey Road, Suite 100 
Stuart, FL 34996 Tel: (772) 288-0048 
E-mail: rlevenstein@kslattorneys.com

Golf Committee
Chair: Glenn Webber
Glenn J. Webber, P.A.
101 SE Ocean Avenue, Suite 203
Stuart, FL 34994 Tel: (772) 287-5600
Email: glenn@webberfl .com  

Criminal Law Committee
Chair:  R. Wayne Richter
Law Offi  ces of R. Wayne Richter, P.A.
850 NW Federal Highway, Suite 444
Stuart, FL 34994 Tel: (772) 261-8588
Email: wayne@richterlawpa.com

The MCBA Executive Board Thanks Our 
2016–2017 Committee Chairs!

Chair: Jean Laws Scott
Laurie J. Goldstein & Associates, PLLC
1330 SE Federal Highway
Stuart, FL 34994 Tel: (772) 222-2222
Email: jean@lgoldstein.com

Diversity Committee

Chair: Sheila Biehl
Sheila Biehl P. A.
815 SE Osceola Street 
Stuart, FL 34994 Tel: (772) 223-5353
Email: sbiehl@sheilabiehl.com

Employment/Labor Law Committee

Appellate Law Committee
Chair: Donna L. Eng
Mrachek Law
1000 SE Monterey Commons Boulevard, Suite 306
Stuart, FL 34996 Tel: (772) 221-7757
Email: deng@mrachek-law.com
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In-House Counsel
Chair: Tyson J. Waters
Seven Kings Holdings, Inc.
630 Maplewood Drive, Suite 100
Jupiter, FL 33458 Tel: (561) 625-9443
Email: tyson@skholdings.com

Scholarship Committee
Chair: Chad Christopher Hastings
Lesser, Lesser, Landy & Smith, PLLC
615 SW St. Lucie Crescent, Suite 107
Stuart, FL 34997
Tel: (772) 283-6839
Email: chastings@lesserlawfi rm.com

Law Day
Chair: Mark Miller
Pacifi c Legal Foundation 
8645 N. Military Trail, Suite 511
Palm Beach Gardens, FL 33410 Tel: (561) 691-5000
Email: mm@pacifi clegal.org

Paralegal Committee
Chair: Susan E. Stutz, FRP
Crary Buchanan
759 SW Federal Highway, Suite 106
Stuart, FL 34994  Tel: (772) 287-2600 
Email: susan@crarybuchanan.com

Judicial Relations Committee
Chair: Barbara Kibbey Wagner
Kibbey | Wagner
416 SW Camden Avenue
Stuart, FL 34994 Tel: (772) 286-0023 
Email: bwagner@kibbeylaw.com

Justice Teaching Committee
Chair: Honorable William L. Roby 
19th Judicial Circuit
218 South Second Street
Ft. Pierce, FL 34950 Tel: (772) 462-8856
Email: robyw@circuit19.org

Law Library Committee
Chair: Christine M. Moreno
Christine M. Moreno, Attorney - CPA
4450 SE Federal Highway
Stuart, FL 34997  Tel: (772) 288-1020
Email: moreno4law@gmail.com

Small & Solo Practice Committee 
Chair: Brandon V. Woodward
The Law Offi  ce of Brandon Woodward, P.A.
27 SE Ocean Boulevard
Stuart, FL 34994 Tel: (772) 497-6544 
Email: brandon@woodwardcounsel.com

Pro Bono Committee
Co-Chair: Maxine A. Noel
Grazi & Gianino, LLP
217 East Ocean Boulevard
Stuart, FL 34994 Tel: (772) 286-0200
Email: mnoel@gglawyers.com

Pro Bono Committee
Co-Chair: Jane L. Cornett
Becker & Poliakoff , P.A.
401 SE Osceola Street, Suite 101
Stuart, FL 34994  Tel: (772) 286-2990 
Email: jcornett@bplegal.com

Professionalism Committee
Co-Chair: George W. Bush, Jr.
Fox, Wackeen et al.
3473 SE Willoughby Boulevard
Stuart, FL 34994  Tel: (772) 287-4444 ext. 253
Email: gwbush@foxwackeen.com

Professionalism Committee
Co-Chair: Bethe Alcalde
Akerman LLP
777 South FLagler Drive, Suite 1100 West Tower
West Palm Beach, FL 34401 Tel: (561) 653-5000
Email: beth.alcade@akerman.com 

Immigration Law Committee
Co-Chair: Karen P. Mentor
Mentor Law Firm
10995 SE Federal Highway, Suite 6
Hobe Sound, FL 33455  Tel: (772) 545-7590
Email: mentorlawfi rm@bellsouth.net

Immigration Law Committee
Co-Chair: Christopher Anthony Gaston
Gaston Law Firm
10 SE Central Parkway, Suite 450
Stuart, FL 34994 Tel: (772) 219-0101
Email: offi  ce@gastonlawfi rm.com

The MCBA Executive Board Thanks Our 
2016–2017 Committee Chairs!
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Social Committee
Co-Chair: Jeff rey Friedman
Vassallo, Bilotta, Friedman & Davis
50 E. Ocean Boulevard, Suite 201
Stuart, FL 34994 Tel: (772) 221-8262 ext. 223
Email: Jeff rey@vassallobilotta.com

Trial Lawyers Committee
Co-Chair: Todd Norbraten
Hoskins, Turko, Lloyd & Lloyd
302 S. 2nd Street
Fort Pierce, FL 34950  Tel: (772) 794-9991
Email: todd@htllfi rm.com

Softball Committee
Co-Chair: Tom Weiksnar
Gary, Williams, Parenti, Watson & Gary, P.L.L.C.
221 SE Osceola Street
Stuart, FL 34994  Tel: (772) 283-8260
Email: tew@williegary.com

Wills, Trusts & Estates Law Committee
Chair: Lee Tilton
Tilton & Tilton Law, P.A.
1935 NE Ricou Terrace
Jensen Beach, FL 34957   Tel: (772) 334-3305
Email: lee@tiltonlawpa.com

Trial Lawyers Committee
Co-Chair: Adam Michael Guzi
Williams, Leininger & Cosby, P.A.
301 SE Ocean Boulevard, Suite 205
Stuart, FL 34994  Tel:(772) 463-8402 
Email: aguzi@wlclaw.com

Tennis Committee
Chair: Thomas (Todd) H. Thurlow, III 
Thurlow & Thurlow, P.A.
17 Martin Luther King, Jr. Boulevard, Suite 200
Stuart, FL 34994 Tel: (772) 287-0980
Email: todd@thurlowpa.com

Softball Committee
Co-Chair: Jerome Stone
Stone & Capobianco
219 SE Ocean Boulevard
Stuart, FL 34994  Tel: (772) 781-4357
Email: jas@stonelawfl .com 

Social Committee
Co-Chair: Niki T. Marshall
Marshall Law
850 NW Federal Highway, Suite 454
Stuart, FL 34994 Tel: (772) 497-6454
Email: marshall.law.fl @gmail.com

Young Lawyers Division
Co-Chair: Kathryn Jane Roegiers
Roegiers Law
301 SE Ocean Boulevard, Suite 204
Stuart, FL 34994  Tel: (772) 266-3088
Email: kathryn@roegierslaw.com

5K Committee 
Co-Chair: Abby M. Spears
Kramer, Sopko, & Levenstein, P.A.
2300 SE Monterey Road, Suite 100
Stuart, FL 34996 Tel: (772) 288-0048
Email: aspears@kslattorneys.com

Social Media 
Kristen L. Bishop
Zweben Law Group, P.A.
532 Colorado Avenue
Stuart, FL 34994  Tel: (772) 223-5454
Email: kristen@zwebenlawgroup.com

Young Lawyers Division
Co-Chair: Garrick D. Harding
Wright, Ponsoldt and Lozeau Trial Attorneys, LLP 
1002 SE Monterey Commons Boulevard, Ste 100 
Stuart, FL 34996  Tel: (772) 286-5566 
Email: gharding@wpltrialattorneys.com

5K Committee 
Co-Chair, Gene Richard Zweben
Zweben Law Group, P.A.
532 Colorado Avenue
Stuart, FL  34994 Tel: (772) 223-5454
Email: gene@zwebenlawgroup

The MCBA Executive Board Thanks Our 
2016–2017 Committee Chairs!

Martin County Bar Association
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ELVIS:  We are on the look-out for Experienced Lawyers Volunteering in 
Service (“ELVIS”). Our law library has successfully completed its move from 
the fourth fl oor of our Martin County Courthouse, to the fi rst fl oor reference 
section of our Blake Library. Really Nice Digs! If we have a few ELVIS 
members who are willing to give two hours a week from 10am to Noon, our 
law library would be able to complete the weeding out of our stacks, and 
provide library patrons with some assistance in locating various information.

CLE MATERIALS: Our updated and current CLE materials are located at the 
Martin County Courthouse in our Clerk’s offi  ce (1st Floor, Offi  cial Records Division). Members 
can check-out CD’s (many of which also include electronic materials) to complete their CLE 
requirements. Non-Members can check out materials, but a rental fee and refundable deposit 
applies. We would greatly appreciate any contributions of current CLE materials to our law library 
committee; contact Michelle Katzman, Executive Director, at martincountybarassociation@
msn.com for receipt and processing of your donations.

LEXIS AT ALL BRANCH LIBRARIES: On September 27, 2016 (3:00 to 4:30pm) at the 
computer lab in the Blake Library (immediately south of the Martin County Administration 
Building), Lexis training for legal research will be off ered. Learn how to surf your way through 
digital access of our legal research available at our local libraries in Martin County. Attendee/
participants  will be eligible for ONE CLE CREDIT.  Space is limited, please RSVP to either 
Dawn Hough, Law Librarian at (772) 221-1427; Sylvie Szafranski, Public Services Manager 
at 219-4969; or Christine Moreno, Chair Law Library at 288-1020,  

VOLUNTEERS FOR LAW LIBRARY COMMITTEE: Last, but by no means least, our Law 
Library Committee is seeking like-minded individuals interested in providing access to legal 
information to our members. Please strongly consider joining our ranks and volunteering on 
our law library committee. Most meetings occur just 30 minutes before our MCBA Luncheon 
meeting. Thank you law library members for all your help over the summer months. It is now 
time to CHARGE INTO THE NEW MCBA YEAR!

Current CLE Seminars Available* Include The Following:

• Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through 
9/6/2016. Credits: 5.0 General; Certifi cation Hours: 4.0 Family Law

• Wills, Trusts & Estates Certifi cation Course and Advanced Practice Update - good 
through 10/10/16 – Credits: 18.0 General, 1.5 Ethics; Certifi cation Hours: 18.0 Elder Law, 
1.5 Real Estate, 18.0 Tax, 18.0 Wills Trusts & Estates

• Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0 Ethics; 
Certifi cation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business Litigation, 5.5 

L  L  C   
Law Library Update

Continued On Next Page...
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Civil Trial, 3.0 Appellate Practice

• Compliance Seminar For FL Rule of Criminal Procedure 3.113 - good through 11/7/2016. 
Credits: 2.0 General, 1.0 Ethics; Certifi cation Hours: 2.0 Criminal Appellate, 2.0 Criminal Trial

• Survey of Florida Law 2015 (2 copies) - good through 11/14/16 – Credits: 12.0 General, 
3.5 Ethics; Certifi cation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & 
Local Government, 1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal
Trial, .5 Education, 1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/
Federal Government & Administrative Practice, 1.0 Wills Trusts & Estates

• Environmental and Land Use Law (including medical marijuana regulation in Fl., Planning 
for pedestrians, bikes and cars, legislative forecast, renewable energy and more) - good 
through 12/11/2016 - Credits: 5.0 general, 1.0 ethics; Certifi cation hours: 4.0 City, County, 
Local Government

• Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

• Criminal Law Update - good through 6/4/2017. Credits: 6.0 general, 1.0 Ethics; Certifi cation 
hours: 6.0 Criminal Appellate, 6.0 Criminal Trial

• Essentials of Elder Law - good through 7/14/2017 – Credits: 8.5 General, Certifi cation 
Hours 8.5 Elder Law

• Guardianships in Florida: Adventures in Wonderland - good through 9/11/2017 – Credits: 
8.0 General, 1.5 Ethics; Certifi cation Hours 8.0 Elder Law

• Times They Are a Changing: Family Law Trends and Hot Topics in the Area of 
Children’s Issues - good through 9/17/2017 – Credits: 7.0 General, 1.0 Ethics

• Basic Technology Law - good through 11/4/2017 – Credits: 7.0 General, 1.0 Ethics

• Survey of Florida Law 2016 (2 copies) - good through 11/25/17 – Credits: 12.0 General, 
4.0 Ethics; Certifi cation Hours (Max 1.5 hours): 1.0 Business Litigation, 1.5 Civil Trial, 1.0 
Criminal Appellate, 1.0 Criminal Trial, 1.0 Elder Law, 1.0 Marital & Family Law, 1.0 State/
Federal Government & Administrative Practice, 0.5  Tax Law, 1.0 Wills Trusts & Estates 

Please join our Law Library Committee this year and help us expand legal research and library 
services to our association and our community. For more information about our Law Library and/
or the Committee, please call me at (772) 288-1020 or email me at moreno4law@gmail.com.

*The CLE seminars noted are available free of charge to all MCBA members and can be picked up on the 
fi rst fl oor of the Constitutional Building of the Martin County Courthouse – Offi  cial Records Division, Monday - 
Friday (8:00 a.m. – 5:00 p.m.)

Continued From Previous Page...
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My name is Susan Stutz and I have the pleasure of chairing 
the MCBA Paralegal Committee for the next year.   Thanks 
to Jackie Miller for handing over a well-established and 
thriving committee.

For those of you who do not know me, I am a litigation 
paralegal with the law fi rm of Crary Buchanan.  As the article 
in the July/August edition of The SideBar stated, I have a very 
long relationship (no pun intended) with the area of family law, 
having spent virtually my entire 22-year legal career working 

in one aspect or another of domestic relations.  

It is my aim to hold our meetings every other month.  The meetings will be at Crary Buchanan 
where dinner will be served.  The good news is that in changing the meeting location to Crary 
Buchanan, the cost for dinner will be signifi cantly reduced.  We anticipate an approximate cost 
of $10 per person, per meeting.  

Our fi rst meeting is scheduled for Wednesday, September 14, 2016 at 5:30 p.m. and will 
take place in the Boardroom at Crary Buchanan (759 SW Federal Highway).  Dinner will be 
something amazing from Anna’s Pizza in Palm City.  The presentation will be on Ethics and 
Professionalism and our presenter will be Paula Albright, CP, FCP, FRP, a probate paralegal 
with Ciklin, Lubitz, & O’Connell in Palm Beach County.  RSVP by September 9th to me at the 
email address below. 1 General and 1 Ethics CLE have been approved by the Florida Bar.
  
I look forward to putting faces together with names and meeting all of you this coming year and 
listening to your input, suggestions, and ideas for ways in which to improve the Committee (if 
any) and any other avenues that require exploration.  While I have a plethora of topics related 
to Family Law, I do recognize that not all of you work with attorneys who practice in that area 
so I welcome your ideas and suggestions for our upcoming meetings.  

Please feel free to email me (Susan@CraryBuchanan.com) or call me (772) 233-4601 
anytime. Hope to see you real soon!

P  C

  

J  T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact Judge Roby at: 
772-288-5560, robyw@circuit19.org  or visit the website at: 

http://www.justiceteaching.org.

We look forward to working/teaching with you!
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Thanks to Mark Miller for the wonderful introduction in last month's edition of The SideBar.  
I am honored to serve as this year's Appellate Practice Committee Chair.

Please save two dates for the upcoming year: October 26, 2016, and February 3, 2017.  
We are honored that Judge Martha C. Warner from the Fourth DCA will speak on October 
26, 2016, at the conference room in my offi  ce (Mrachek, Fitzgerald, Rose, Konopka, Thomas 
& Weiss.)  Chief Judge Elizabeth A. Metzger and Judge Lawrence M. Mirman will be our 
speakers on February 3, 2017 and the meeting will be held in Judge Mirman’s Courtroom 
“A 3-2” in the Martin County Courthouse.  Both CLE meetings will be held at noon, and 
lunch will be provided.  We hope you will join us (please RSVP as we get closer). 

Even though Fla. R. App. P. 9.400 allows for an award of attorney’s fees, you must cite a separate legal basis for 
the fees in your motion, such as a statute or the contract.  Merely citing to Rule 9.400 in your motion is legally 
insuffi  cient.  See United Svcs. Auto Ass’n v. Phillips, 775 So. 2d 921, 922 (Fla. 2000).

Next, you have to timely fi le your motion for attorney’s fees and costs.  In general appellate proceedings, the 
motion for attorney’s fees has to be fi led no later than the time for service of the reply brief.  See Fla. R. App. 
P. 9.400(b)(1).  In original proceedings (petitions for the issuance of a writ), the motion for attorney’s fees has 
to be fi led no later than the time for service of the petitioner's reply to the response to the petition.  See Fla. R. 
App. P. 9.400(b)(2).

Third, your request for attorney’s fees must be fi led as a separate motion, not as a request contained in another 
motion or brief.  See Garcia v. Collazo, 178 So. 3d 429, 429 (Fla. 3d DCA 2015); McCreary v. Florida Residential 
Prop. & Cas. Joint Underwriting Ass'n, 758 So. 2d 692, 696 (Fla. 4th DCA 1999); Melweb Signs, Inc. v. Wright, 
394 So. 2d 475, 477 (Fla. 1st DCA 1981). 
 
Even though you fi le the motion for appellate attorney’s fees in the appellate court, the appellate court only 
determines entitlement, and then remands the matter to the trial court for a determination of the amount.  If 
you’re not satisfi ed with trial court’s award, Rule 9.400(c) allows you to seek review of the trial court’s order by 
fi ling a motion in the appellate court within 30 days of rendition of the trial court’s order.
 
With regard to costs, Rule 9.400(a) provides that “[c]osts shall be taxed by the lower tribunal on a motion served 
no later than 45 days after rendition of the court's order.”  Recoverable costs include fees for fi ling and service 
of process, charges for preparation of the record and any hearing or trial transcripts necessary to determine 
the proceeding, bond premiums, and other costs permitted by law.  See Fla. R. App. P. 9.400(a)(1)-(4).

While a motion for appellate attorney’s fees is fi led in the appellate court, a motion for costs from the appeal is 
fi led in the trial court.  See Fla. R. App. P. 9.400(a),(b).  Costs are generally awarded to the prevailing party as 
a matter of course unless the appellate court orders otherwise. See Perez v. Fay, No. 2D13–4217, 2015 WL 
9311402, *1 (Fla. 2d DCA Dec. 23, 2015) (“Hence, under rule 9.400(a), if the motion to tax appellate costs is 
timely fi led in the lower tribunal, appellate costs must be taxed in favor of the party who prevailed in the appeal 
unless the appellate court has ordered otherwise.”).  If the appellate court enters an order staying the issuance 
of, or recalling the mandate, the trial court “is prohibited from taking any further action on costs pending the 
issuance of a mandate or further order of the court.”  Fla. R. App. P. 9.400(a). 

Please contact me with questions on this article, appellate law and/or our committee at deng@mrachek-law.com.

Appellate Practice Committee

Hot Topic: Attorney’s Fees and Costs
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19th JUDICIAL CIRCUIT BENCH BAR CONFERENCE
FRIDAY OCTOBER 28, 2016

It is that time of year to get together with the judiciary and your fellow 
attorneys to enjoy the 19th Circuit Bench Bar Conference while receiving 6.5 
CLE Credits.  You don’t want to miss our Honorable Chief Judge Elizabeth 
Metzger open the conference or the Honorable Jonathan D. Gerber from 
the Fourth District Court of Appeal educate us about the judicial branch’s 
recently issued Long-Range Strategic Plan.  Judge Gary Sweet has agreed 
once again to be our Master of Ceremonies.  He is just too good to let go!   
If that is not enough, you defi nitely do not want to miss the sessions that 
your fellow MCBA attorneys are presenting: Jeff rey Friedman is presenting, 
with participation from Jennifer Waters and Scott Konopka, on Mediation/
ADR Preparation & Presentation; and Michael Fowler is presenting on Elder 
Law for the non-practitioner.   So many judges and attorneys throughout the 
entire circuit have agreed to present on a variety of topics. You don’t want 
to miss the conference this year!  For more information about the program 
or to register on-line please visit www.frls.org or you may contact Carolyn.

PRO BONO VETERANS CLINIC AT THE
MARTIN COUNTY VETERANS SERVICES OFFICE

The Pro Bono Veterans Clinic is in its ninth month.  FRLS staff  and attorneys 
from the MCBA are providing advice and intake services to triage the legal 
needs of veterans.   In just this short time we are already changing lives 
while advancing justice.  At the same time, there are veterans who are over 
the income and asset guidelines of FRLS.  We still need private attorneys to 
sign up for our Veterans Legal Assistance Registry.  This is a list of attorneys 
willing to assist veterans on a sliding scale or reduced fee basis depending 
on the veteran’s income.  Please contact Jane, Maxine, or Carolyn if you 
want to sign-up.

If you are interested in joining the pro bono committee, would like to sign-up for the Veterans 
Legal Assistance Registry, or would like to volunteer to take a pro bono case please contact 
Jane Cornett jcornett@bplegal.com, Maxine Noel mnoel@gglawyers.com or Carolyn 
Fabrizio carolyn.fabrizio@frls.org.
 

ONE CLIENT.  ONE ATTORNEY.  ONE PROMISE.

Image the impact we could make if every attorney in the state of Florida helped 
ONE pro bono client!

P  B  C  
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A Short History of Legal Aid in Martin County
Submitted By: Jane L. Cornett, Esquire - Becker & Poliakoff , P.A.

The Articles of Incorporation for the Legal Aid Society of the Martin County 
Bar Association, Inc. were fi led with the Secretary of State on March 4, 1992. 
The goals of those Articles of Incorporation were to create a not-for-profi t 
corporation that could qualify under Internal Revenue Code 501(c)(3) to 
provide free legal services to indigent residents of Martin County, Florida, 
and to develop a strategy of activities to raise money to meet the expenses of 
the corporation. The Legal Aid Society of the Martin County Bar Association, 
Inc. has grown and fl ourished since that inauspicious beginning more than 
twenty-four (24) years ago.

Before 1992, legal aid services in Martin County had been provided by Bar members on a 
volunteer basis. Every Wednesday evening a group of at least three attorneys would show up 
at the law library and conduct intake interviews with many members of the public. Some folks 
were not qualifi ed for legal aid but all got a few minutes to speak with an attorney and often 
times, some counsel and guidance. All were at least pointed in the right direction. The next 
morning those individuals who had been determined to qualify for legal aid were referred to 
the then secretary of the Bar association. The secretary would attempt, in cases the secretary 
agreed were appropriate, to fi nd a local attorney who would handle the case. While I haven’t 
really been able to fi nd exact records on the Wednesday night sessions at the law library, folks 
have accounted to me that this had been going on since the 60s. After the Florida Supreme 
Court authorized “do it yourself” divorce, there was an infl ux to the Circuit Courts of folks who 
previously were unable to access the system as they could not aff ord an attorney. Some of our 
family law circuit court judges approached the executive committee of the Martin County Bar 
and asked us to look for a way to provide more assistance for the truly indigent due to the fact 
that many folks were attempting to use the “do it yourself” divorce but children were involved 
and the system was never intended to include adjudication of parental rights. 

When the executive committee investigated, we found that there was a potential for tapping 
into some funding through the fi ling fees on cases fi led in Martin County. With the assistance 
of Noreen Dryer, who was then with the Martin County Attorney’s Offi  ce, an ordinance was 
drafted and approved by the County Commission that allowed the Legal Aid Society of the 
Martin County Bar Association, Inc. to access those funds. A proposal to create the separate 
corporation of the Legal Aid Society of the Martin County Bar Association, Inc. was presented 
to the Bar membership and was unanimously approved. With the guidance of Walter Woods, 
a 501(c)(3) application was fi led with the IRS and it too was approved. 

We were guided in many of these steps by the staff  at Florida Rural Legal Services which had 
an offi  ce in Fort Pierce and knew a lot more about assistance to indigent residents than we did. 

We entered into a contract with Florida Rural Legal Service which would handle all intake, 
(meaning no more Wednesday night meetings at the law library which a lot of attorneys 
actually missed), handle some cases with their onsite attorneys, giving priority to spouse

Continued On Next Page...
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abuse restraining orders and dissolution of marriages or those cases that involved domestic 
violence with child custody or support issues. Florida Rural also agreed to provide staff  to deal 
with public benefi t issues. We continued at that time to have cases referred to local attorneys 
which we still do to this day. Due to this sudden infl ux, Florida Rural continued to work with 
our Martin County attorneys to place cases their staff  could not handle, either due to time 
constraints or confl icts. Our Martin County attorneys also accepted cases outside the scope 
of the contract. For example, one of our Martin County members visited a dying resident in 
her home to draft a will for her. She had very little to bequeath, but the process of creating and 
signing the will gave her peace of mind. Sometimes our legal services for the indigent are of 
a very special nature. 

Our initial funding from the Martin County Ordinance was in the range of $30,000 to $40,000 
per year and at some point over the last twenty-four (24) years the statutory authority changed 
so our funding was no longer based on a portion of fi ling fees but rather money generated by 
fi nes collected by the Court. Our annual funding last year from that source was $53,995.28. At 
this time, the County Ordinance is our only funding source. If we want to expand our services 
in the future, we will need to fi nd additional funds as our income has been stagnate for the 
last fi ve (5) years. 

As our funding grew our services to the indigent clients of Martin County increased and starting 
in 2016 we were able to hire, through Florida Rural Legal Services, a full time attorney, to assist 
our Martin County clients. That attorney has been hired for a two-year contract but our current 
funding sources will not be suffi  cient to support that position as full time starting in 2018. We 
now have a goal of fi nding appropriate methodologies to augment our current funding so that 
we can keep that attorney on a full time basis in the future and perhaps even grow. 

Our partnership with Florida Rural Legal Services has grown beyond the direct provision of 
services. Florida Rural has partnered with us in many ways, including providing guidance and 
assistance on law day programs and “ask a lawyer” sessions at multiple times throughout the 
year. During the height of the foreclosure crisis, we partnered with Florida Rural Legal Services 
to provide seminars and advice to potential foreclosure clients. Florida Rural has taken a 
leadership role along with the Martin County Bar Association in our annual professionalism 
seminar. 

Our current Board of Directors of the Legal Aid Society of the Martin County Bar Association, 
Inc. is comprised of Jennifer Waters, Jane Cornett, Chad Hastings, Mark Miller, Maxine 
Noel, Michelle Katzman, and Michael Durham. If you have any questions about the Legal 
Aid Society or its workings, please feel free to contact any of us at any time.

ONE CLIENT.  ONE ATTORNEY.  ONE PROMISE.

Continued From Previous Page...



Then why are YOU trying to handle a personal injury case?

SHOULD A DENTIST PERFORM 
A PROSTATE EXAM?

Personal injury is not “easy money”, and insurance companies 
don’t just roll over.

REFER THE CASE TO OUR PERSONAL INJURY FIRM, AND 
EARN YOURSELF A 25% REFERRAL FEE.
It’s easy. Simply call our office at 561-697-4440, and we will take 
over from there.

1-800-GOLD-LAW    800GOLDLAW.com
1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409

Auto Accidents - Slip and Falls - Heart Attacks in Public Places
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Please Join Us!

Join us on September 21st (Noon) for this month’s Family Law Committee 
meeting at the Law Offi  ce of Crary Buchanan (759 SW Federal Highway) in 
Stuart. We look forward to our guest speaker, Judge Buchanan, who will be 
presenting: “Split Timesharing Arrangements and Child Support Guidelines 
– What’s a Judge to Do?”

Lunch will be provided as usual.  If you plan on attending, please RSVP to 
susan@crarybuchanan.com by September 16th at the latest.  We hope to 
see you there!

Save The Dates For 2016-2017 Family Law Committee Meetings:

 

The Trial Lawyers Committee will hold our fi rst meeting of 
the 2016-2017 Bar Year on Thursday, September 15, 2016, 
at noon at the Gunster Law Firm in Stuart.  We are excited to 
welcome Robert J. Watson, Esq. as our lunchtime speaker.  
Bob Watson is widely considered one of the top criminal 
defense attorneys not only in our area, but in all of Florida.  
We look forward welcoming everyone back, enjoying a nice 
lunch and learning from a polished professional.  

If you would like to attend, please RSVP aguzi@wlclaw.com by Monday, 
September 12th at 5pm.  

Save The Dates For 2016-2017 Trial Law Committee Meetings:

 

T  L  C

F  L  C

Please Join Us!

Thursday, September 15, 2016
Thursday, October 20, 2016
No Meetings in November, 2016
No Meeting in December, 2016

Thursday, January 12, 2017
Thursday, February 9, 2017
Thursday, March 9, 2017
Thursday, April 13, 2017
Thursday, May 11, 2017

Wednesday, September 21, 2016
Wednesday, October 19, 2016
Wednesday, November 17, 2016
Wednesday, December 21, 2016
Wednesday, January 18, 2017

Wednesday, February 15, 2017
Wednesday, March 15, 2017
Wednesday, April 19, 2017
Wednesday, May 17, 2017
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News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYYYY

W. Jay Hunston, Jr., of W. Jay Hunston, Jr., P.A. in Stuart has been appointed to serve 
a 3-year term on the Florida Supreme Court’s Alternative Dispute Resolution Rules and 
Policy Committee of 17 statewide members.  The committee provides the Supreme Court 
with recommendations relating to all aspects of ADR policy & ADR rules.  

Martin County Bar Association members Nita Denton of the Offi  ce of the 
State Attorney and Jason D. Berger of the Law Offi  ce of Jason D. Berger P. A. 
were respectively elected Chairman and Vice-Chairman of the Nineteenth 
Judicial Circuit Judicial Nominating Commission.

The Law Firm of Elisha D. Roy, P.A. is pleased to announce that Elisha D. Roy has 
been appointed to the Board of Managers for the American Academy of Matrimonial 
Lawyers, Florida Chapter. 

Paralegal specialist Xavier Blatch has joined the staff  at Zweben Law Group, bringing 
with him more than two decades of experience in the personal injury practice area, 
including lengthy tenures with some of the area’s best-known fi rms.

The law offi  ce of Steinger, Iscoe & Greene P.A. was recognized by Sun Sentinel 
as the number one Top Small Workplace in South Florida in 2016.

Congratulations to Jack Sobel of Schwed, Adams, Sobel & McGinley, P.A. who has been 
selected as a member of the The National Trial Lawyers: Top 100.  This organization 
includes only the premier trial lawyers from each state or region who meet stringent 
qualifi cations as civil plaintiff  and/or criminal defense trial lawyers who demonstrate 
superior qualifi cations of leadership, reputation, infl uence, stature and public profi le.
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Kudos to Abby Spears with Kramer, Sopko & Levenstein, P.A. who was again selected 
as a “Rising Star” by Super Lawyers.* 

News From Your Friendly Neighborhood BarYYYYYYYYYYYYYYYYYYYY

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

*Please let us know if you have been selected as a Super Lawyer or Rising Star so we may 
recognize you in the next issue of The SideBar.

Martin County Clerk Carolyn Timmann Receives 
2016 Clerk of the Year Award

 
The Honorable Carolyn Timmann, Martin County Clerk of the Circuit Court 
and Comptroller, was presented with the Florida Court Clerks & Comptrollers’ 
(FCCC) 2016 Clerk of the Year Award by Wakulla County Clerk of Court and 
FCCC Board President Brent X. Thurmond, during the Association’s annual 
summer conference in Orlando.
 
The award is presented each year to an FCCC member who has demonstrated 
outstanding leadership skills and a commitment to the Association’s mission 
of improving the ability of the Florida Clerks & Comptrollers to eff ectively and 
effi  ciently serve the citizens of the state through the professional education, 

legislative action and public awareness of the role and function of the offi  ce. Clerk Timmann 
has made it her top priority to advance the FCCC mission of promoting public trust through 
transparency and accountability, as well as the critical role Clerks have in facilitating commercial 
transactions and the prompt transmission of criminal justice records to public safety databases 
utilized statewide. 
 
Clerk Timmann was elected as Martin County Clerk of the Circuit Court and Comptroller in 
2013 and in addition to chairing the FCCC Communications Committee, serves as a committee 
member of FCCC’s Legislative Committee, Comptroller Committee, CCIS Committee, and Best 
Practice Committees, and is the Clerks of Court Operations Corporation (CCOC) Legislative 
Chair and serves on the CCOC Budget Committee.  She is also the Governor’s appointee 
representing the Florida Clerks on the Criminal and Juvenile Justice Information Systems 
Council (CJJIS) through FDLE.
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2017 Scholarship Details Are Now Available - $5,000 To Be Awarded!

If you know of a 2017 graduating Senior from any High School in Martin County, 
please let them know about our scholarships.  The details are posted on our 
website under INFORMATION. The deadline for applications is December 1, 
2016.

Our thanks to Jack Sobel and his fi rm Schwed, Adams, Sobel & McGinley, 
P.A., and TD Bank for agreeing to make fi nancial contributions again this year 
for our 2017 Scholarship fund.  

See below for more information on how any MCBA member or their friends/family can 
participate in TD Bank’s Affi  nity Program where any existing or new account generates a 
non-linked donation into the Martin County Bar Association’s scholarship fund.  The bank 
gives both the fund and the account holder monies for being a loyal customer!  Check it out. 

S  C  

Affinity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll 
make an annual contribution based upon the activity of participating 
members TD Bank accounts once program requirements have been met.

For more information, visit your local TD Bank 
or call 1-888-751-9000.or Call Niki Hibbs at 772-828-9739.

Mention MCBA Code: AG345

Join Lady Lawyers For Lunch
 At Sailor’s Return

Join us for the Lady Lawyer 
Lunches, typically on the 
last Friday of every month at 
11:30 a.m. at Sailor’s Return 
in Stuart. 

For your planning, here are the 
scheduled dates remaining 
for 2016:  September 30th 
and October 28th.  There will 
be NO lunch in November or 

December in light of the holiday season – but 
please watch The SideBar for announcements 
regarding the annual Cookie Exchange!!  We 
hope you will join us!

L  L
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Looking Forward To A Great 2016-2017 Bar Year!

We hope everyone had a great summer!  YLD hosted a St. 
Lucie Mets event August 25th  that had a great turn-out and 
was a lot of fun.  This year we’re going to be trying some new 
events and we’re hoping for more involvement from the young 
lawyers.  If anyone has any ideas or suggestions please 
contact us: Kathryn Roegiers (Kathryn@RoegiersLaw.com) 
and/or Garrick Harding (gharding@wpltrialattorneys.com)

Please look out for happy hours, the annual courthouse tour, 
and lots of fun this coming year!

Y  L  D

J  S

S , A , S  & M G

561-694-6079
jsobel@schwedlawfi rm.com

Offi  ces in Palm Beach Gardens and Stuart

B  C  
C  T  L

Personal Injury
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Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author 
of the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers 

and not necessarily those of the officers, directors, or staff  of the Martin County Bar Association. Further, the 
Martin County Bar Association and staff  do not endorse any product or service advertised. All advertising is 
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues. 

Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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The Employment Law Committee met on August 17, 2016 to 
discuss plans for this upcoming year.  Anyone interested in 
joining the committee, please give me a call or send an e-mail 
as it is not too late to join!  Our next luncheon meeting will be 
on October 5, 2016 at noon at my offi  ce located at 815 SE 
Osceola Street. Please be sure to RSVP no later than October 
3, 2016.   I would like to thank Bryan McLaughlin, Esq. for 
contributing the following article on behalf of our Committee. 

E & L Update – Minimum Wage

It is general knowledge that most waiters and waitresses “work for tips” and make less than 
minimum wage, but have you ever considered how the law makes this legal.  In reality, the Fair 
Labor Standards Act (“FLSA”), 29 U.S.C. §206, requires all covered employees to be paid at 
least minimum wage, including waiters and waitresses.  

In Florida, the minimum wage per hour is $8.05.  A Florida employer, however, may be permitted 
to take a “tip credit” of up to $3.02 per hour for its “tipped employees,” thus reducing the actual 
required hourly wage payment from $8.05 to $5.03.  See 29 U.S.C. §203(m); and §448.110, 
Fla. Stat.  A “tipped employee” is defi ned as “an employee engaged in an occupation in which 
he [or she] customarily and regularly receives more than $30 a month in tips.” See 29 U.S.C. 
§203(t) (common examples include bellhops, waiters and waitresses, cocktail servers, counter 
personnel who serve customers, and service bartenders). When an employee performs dual 
jobs for his or her employer, i.e. waiter and maintenance man, the employer is only able to take 
the tip credit on the hours the employee worked as a “tipped employee.” See 29 CFR 531.56(e).  
For an employer to be able to take a tip credit toward a “tipped employee’s” hourly wage: (1) the 
employer must inform the employee of the tip credit in advance; (2) the tips actually received 
by the employee must be equal to or greater than the tip credit taken by the employer; and 
(3) the employee must be permitted to retain all tips received by the employee. See 29 U.S.C. 
§203(m); 29 CFR 531.59(b). 

A notable exception to the tip credit requirement that the employee must be permitted to retain 
all tips received by the employee is when the employee participates in a valid tip pool that must 
be “among employees who customarily and regularly receive tips.” See 29 U.S.C. §203(m); 29 
CFR 531.54. Thus, for the tip pool to be valid, the employer is not permitted to participate in the 
tip pool or retain any of the money from the tip pool.  See 29 CFR 531.54. The FLSA defi nes an 
“employer” as “any person acting directly or indirectly in the interest of an employer in relation 
to an employee.” See 29 U.S.C. §203(d). The Courts commonly use the following factors to 
determine whether an individual exercises the requisite control and supervision over employees 
in order to be deemed an “employer” under the FLSA: whether the individual (1) had authority to 
hire, suspend and/or fi re employees; (2) supervised and controlled work schedules or conditions 
of employment; (3) determined rate and method of payment; (4) maintained employment records;

E  & L  L  C  

Continued On next page...
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(5) performed budgeting decisions; and (6) received a salary. See Herman v. RSR Sec. 
Servs. Ltd., 172 F.3d 132, 139 (2d. Cir. 1999); Wadjaja v. Kang Yue USA Corp., 09-CV-2089 
(RRM) (CLP), 2011 WL 4460642 (E.D.N.Y. Sept. 26, 2011). If an employer is deemed to have 
improperly participated in the tip pool, the tip pool is illegal and invalid.

In the event a tip pool is determined to be illegal due to the “employer’s” participation, the 
employer is required to pay the employee the diff erence between the hourly wage actually 
paid to the employee and the full minimum wage, and the employer may also be required 
to pay back all of the tips the employer retained. See 29 CFR 531.59; Chung v. New Silver 
Palace Restaurant, Inc., 246 F.Supp.2d 220, 230-231 (S.D.N.Y. 2002); Chan v. Sung Yue Tung 
Corp., No. 03 Civ. 6048, 2007 WL 313483 (S.D.N.Y. Feb. 1, 2007) (“Plaintiff s are also entitled 
to recover the amount of tips that the defendant illegally retained.”). This is true even if the 
employee actually received money in excess of the minimum wage due to their receipt of funds 
from the tip pool.  See New Silver Palace Restaurant, Inc., 246 F.Supp.2d at 229.  The FLSA 
also permits an employee to potentially recover liquidated damages in an amount equal to the 
amount of their unpaid minimum wages in addition to the employee’s reasonable attorneys’ 
fees and costs. See 29 U.S.C. § 216; Reich v. Southern New England Telecommunications 
Co., 121 F.3d 58, 78 (“double damages are the norm, single damages are the exception”). 

Thus, the tip credit is a valuable tool many employers can and should utilize with regard to 
their “tipped employees.”  However, because the tip credit requirements are strictly construed, 
an employer must be careful to abide by the law’s requirements when taking the tip credit. 

Continued From Previous Page...

AV rated Stuart law fi rm seeking experienced labor and employment law attorney. 
Substantial experience required; existing book of business necessary. Partnership 
potential; creative compensation arrangements available.  Please include detailed 
information regarding qualifi cations.  Send resume to:  cbailes@foxwackeen.com.

The 2017 Legal Directory Is Coming!
The MCBA is proud to publish the 2017 Legal Directory of MCBA Members and Martin 
County Attorneys; members receive expanded entries along with their head-shot photo 
(if available) and inclusion in the practice area referral listing.  Look for deadlines coming 
this fall.

Thank you to Esquire Reporting for again co-
sponsoring this initiative!  Contact Michelle at 
martincountybarassociation@msn.com for information 
on other limited sponsorship opportunities.
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Membership Has Many Benefi ts!

In addition to the ongoing benefi ts that come with your MCBA membership, the MCBA is excited 
to introduce a new initiative which will allow for fi nancial savings and member-only programs.  
As new off erings are added, we will let you know the details! 

Email us at martincountybarassocaiton@msn.com  if you have a suggestion for a local 
business or service you would like us to consider.   Take advantage of the ones kicking off  
this program:

MCBA M  B  

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of

Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these 

photos for your marketing needs.

***Reminder***
Member Benefit

Martin County Courthouse Access Badge allows you to move through 
security screening with no need to remove your belt – contact Michelle at 

martincountybarassocation@msn.com for an application and fee information.

Ameritas Disability Insurance – Individual Policies at group discount rates with no minimum 
employee requirement –for all the details, visit our website at:  

www.keaneyfi nancialservices.com/associations.10.htm

PROOF
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When To Consider An Emergency Guardian

Disenfranchisement of the vote is an extreme act taken by government.  We 
know that in Florida, once convicted of a felony, the felon loses the right to 
vote unless extraordinary measures are taken.   Would you be surprised to 
know that presently, about 1.5 million people in Florida cannot vote due to 
felony convictions?

Yet, a fully law-abiding citizen, even one who has patriotically and consistently 
exercised the right to vote and, thereby have her voice heard, can be stripped 
of that right by our courts.  Surprisingly, considering the present state of our 
national elections, one must not be mentally incapacitated to cast a ballot.  
That is, the law requires a certain level of sanity and cognition to vote in a public election. 

Justifi ably or not, any person sui juris may fi le a petition against a Floridian alleging a person 
no longer has the capacity to make informed decisions regarding his or her own life, friends, 
medical treatment, money or other signifi cant area of life.  Once the Judge is convinced that the 
person is incapable of making informed decisions regarding any of the statutorily considered 
areas, an order of incapacity is entered and the Judge may, inter alia, remove the Floridian’s 
right to vote until the Floridian has “rehabilitated” his or herself.  Eventually, then, the Floridian 
would be left without the right to vote against the very judge who signed the order.

Other of their rights (to marry or otherwise contract, to travel, to make a gift, to choose where 
to live and with whom to socialize) can likewise be removed.  This can be a shock for the 
Floridian, who may just be misplacing the remote control a bit more often lately. 

Florida’s Legislature recently enacted a new safeguard aimed at reducing the potential for abuse 
of these procedures, but none are bulletproof.  The newer legislation enacted now requires a 
minimal waiting period before an Emergency Temporary Guardian can be appointed unless 
it is circumvented by the Petitioner swearing that, with the notice, there will be “substantial 
harm” to the Floridian. 

Of course, any area of the law is susceptible to abuse but, in this hotly contested election 
season, the implications of disenfranchisement loom ever larger.  

The best protection for your clients is to ensure that his or her aff airs in order, that his or 
her annual medical records (including any diagnoses, which, perforce, would show a lack 
of diagnosis of an incapacitating condition) are forwarded to his or her attorney and that, in 
a worst case scenario, he or she has fi led with the Clerk of Court in his or her own county a 
caveat of sorts, indicating that should an Emergency Guardian be appointed without notice, 
that such person be a trusted friend or family member.

For questions on this article or this area of the law, contact me at: scottlaw1@aol.com.

E  L  & G  C
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M  C  C    F
A   W  L  (FAWL)

Congratulations to the new Board and Officers! The 2016-2017 Board and 
Offi  cers were sworn in by Chief Judge Elizabeth Metzger.  SPECIAL THANKS 
to Judge Metzger, the Fox Wackeen law firm for hosting our installation 
and reception, and to Legal Graphicworks for sponsoring the reception! 

Martin County FAWL’s Board of Directors will be meeting on the following dates 
(Mondays) in 2016: September 12th, October 10th and November 14th. These meetings 
will take place at noon for lunch at Fiorentino’s Italian Cuisine located at 2571 SE Ocean 
Boulevard, Stuart (unless otherwise noted for a special CLE event).

Please Join Us! Martin FAWL 
New Member Reception at First Citizen’s Bank – 
September 27th (5:30 – 7:30 p.m.)

All FAWL members are welcome to attend 
these meetings to learn more about what our 
Chapter is doing!  You can RSVP to Kathy@
KMcHaleLaw.com.    We will be announcing our 
upcoming plans for CLE Luncheons soon.  Please 
make sure to join or renew your membership at 
www.FAWL.org. 

S  C  
Welcome Back To Another Great Year With The MCBA!

We look forward to bringing you a fantastic line-up of 2016-
2017 events such as our annual Holiday party, monthly 
luncheons, various themed happy hours, our Canoe trip, 
softball & tennis, and our Annual MCBA Banquet. Look for 
exciting details on some new opportunities too! 

See Page 6 for all the details on the Annual Fall Reception 
(October 6, 2016) in honor of the 19th Circuit Judiciary and 
our New MCBA members, and save the dates for the UF 

vs. Georgia Tailgate (October 29, 2016) and the White Dove Holiday Social (December 6, 
2016).  Look for more information in next month’s SideBar as the dates for the other events 
are confi rmed.

If you are interested in helping with our Social Committee and/or have any questions or ideas for us, 
please feel free to contact us at marshall.law.fl @gmail.com or Jeff rey@vassallobilotta.com.
Here’s to another great year! 
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A  & C  T  C  

The U.S. District Court for the Second Circuit released its opinion on June 
1, 2016, in In re Germain, 2016 U.S. App. LEXIS 9892 (2nd Cir. 2016).  The 
opinion addressed admiralty tort subject-matter jurisdiction and its modern 
requirement of a “nexus to traditional maritime activities” and “potential to 
disrupt” maritime commerce. The Court in In re Germain held there is admiralty 
tort jurisdiction and thus a vessel owner may bring a Limitation of Liability 
action where the vessel owner is sued for injuries a guest-passenger on a 
recreational vessel sustained while diving off  the vessel when it was anchored 
in a shallow area of navigable waters.
 

2017 Annual Canoe Trip – Revised Date
The date of the annual canoe trip has been changed to February 24-25, 2017 so mark your 
calendars.  Look for all the details, including a new location and format, in next month’s issue 
of The SideBar!

Admiralty Tort Subject-Matter Jurisdiction

Susan B. Jacobson, L.M.H.C.

Serving Martin, Palm Beach and Broward Counties
www.f-fc.com

561-558-1342

Qualified Expert Witness 
in Family and Criminal 
Courts

Social Investigator

Qualified Parenting
Coordinator 

FL Supreme Court Certified 
Family Mediator

Fellow in Psychotherapy

Collaborative Law Mental 
Health Professional

► 

►

►

►

►

►

W. Jay Hunston, Jr.
Mediator/Arbitrator/

Special Master

Since 2001, limiting his practice 
to all forms of effective dispute 
resolution, including, mediation, 
arbitration, special master, and 
private judging services.

• J.D. Stetson Univ. College of Law
• Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
• Fla. Cert. Circuit Civil, Appellate & Family Mediator
• Member, AAA Roster of Neutrals for Commercial and 

Construction Arbitration & Mediation
• Qualifi ed Fla. Arbitrator
• FINRA Approved Mediator
• Statewide Per Diem Rate Available Upon Request
• Hourly Rates Available (No Charge for Travel Time 

Within 15th, 19th & 17th Circuits)

P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Offi  ce
(772) 223-4092; (866) 748-6786 - Fax

Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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There is no mediating lawyer, in the heat of mediation preparation, 
who hasn’t heard his client pontifi cate: “It’s not about money, it’s 
about principle.” When a client is prepared to reject a settlement 
off er clad solely in the “robe of principle,” an experienced lawyer, 
suppressing a smile, knows that his client has developed his own 
code for “show me the money,”1  a woefully inadequate grasp of 
the case and/or hasn’t the slightest understanding of what he is in 
for at trial.

Counsel’s strategy to surmount reliance predominantly on principle, 
as a viable tactic to resolve mediation favorably, is based on common sense. It’s uncomplicated and 
easily understood. 

• After his client vents appropriate angst counsel will promptly and sensitively advise his client, an 
off er of monetary settlement resolving mediation, recognizes and includes resolution of principle 
as a matter of major consequence and will serve:

• to diminish to a tolerable degree intensity of loss
• be signifi cant pacifying replacement for retribution, retaliation and revenge
• supplant  vengeance, reprisal and payback
• be outward manifestation of righteousness of the of the cause of his client
• to represent a positive day of judgment for his client, and provide some degree of closure

• If his client still hasn’t grasped and comprehended the inclusion of value per counsel’s explanation, 
counsel should pose and discuss as an element of  his “reality check” the following questions:

• How important is it to settle this case? 
• How can we minimize blame and achieve resolution? This brings at least tacit admission of 

client’s partial ownership of this. 
• Can we forget the past and consider the present to solve this?
• Do you have time today to discuss the “agony of trial”?

• If the matter reaches mediation and still the client is intransigent, avail yourself of the mediator. 
Under Rule 1.720(3)(d) the mediator is in control of the mediation at all times. Ask for a caucus. In 
caucus have the mediator review the issue at length. If the client remains unmoved, the mediator‘s 
following question should resolve the issue pretty quickly.  

• Do you understand, unless we get past principle and not stay bogged in it and stop pointing 
fi ngers we might as well all go home?

For questions on this article, Alternative Resolution in general or the ADR Committee, you can reach 
us as follows:

Marty Holleran Tel. 772-283-5438 mgholleran@bellsouth.net  
Rodney Romano Tel. 800-379-2580 Rodney@matrixmediation.com 
___________________ 
1  See fi lm “Jerry Maguire”, Cuba Gooding, Jr. phone conversation with Tom Cruise (clean edit)

A  D  R  C  
HOW TO DEVALUE “PRINCIPLE” AS A STRATEGY OF STRENGTH
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B  C

The need to reform bankruptcy law to allow discharge of student loans has 
been a repeated subject in this section. This month’s report again shows 
how some student loan agencies take absurd advantage of the status quo. 
Hopefully you will agree that change is needed. 

According to a recent article in the Miami Herald, an agency that monitors 
and collects student loan payments for the State of New Jersey doesn’t let 
a little thing like death or murder interfere with collecting on those student 

loans. 

According to the article, loans made to students through the New Jersey student aid fund, “come 
with extraordinary stringent rules that can lead to fi nancial ruin.” As an agency of the state, “it 
can garnish wages, rescind income tax refunds, revoke professional licenses and more” for 
failure to pay and they don’t accept excuses! (And that includes death and murder). 
 
A woman who cosigned her son’s student loans found out just how tough New Jersey could be 
after being told by an administrator that her son’s federal loan balances would be written off . 
Not so when she contacted the New Jersey state agency that had also lent her son money. 
The response said “Please accept our condolences on your loss. After careful consideration 
of the information you provided, the authority has determined that your request does not meet 
the threshold for loan forgiveness. Monthly bill statements will continue to be sent to you.” 

Unlike federal loans, in New Jersey, there are no programs that allow for repayment to be 
based on income; nor adjustments for unemployed borrowers or people facing other fi nancial 
burdens such as dire family medical needs, etc. A local bankruptcy attorney likened it to state 
sanctioned loan sharking. 
 
Other states have similar programs for residents that are somewhat less stringent but the bottom 
line is that there is a pressing need to reform the bankruptcy code to allow the discharge of 
student loans in bankruptcy. 

As for those successfully paying their student loans, American Student Assistance, Inc. (a 
nonprofi t involved in helping student loan debtors restructure their loans) says that 71% of 
millennials are kept out of the housing market due to student loan debt and lack of adequate 
employment (i.e. underemployment). 

Moreover, it’s estimated that at least 40% of these people are in fact living with parents or other 
family simply because their student loan payments preclude the ability to pay rent. 
 

Continued On Next Page...

Dying to get rid of your Student Loans?
Don’t Bother!
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Add to that, Card Hub (a major credit card debt monitor for lenders) predicts a surge in 
outstanding credit card debt by the end of the year. It’s not hard to imagine that part of that 
surge is due to the need to charge groceries, gas, clothing and other day to day living expenses 
because the demands of student loan payments leaves room for little else. This is the only 
way for many in this group to keep a roof over their head and groceries on the table for their 
dependents, even with family assistance.

Lenders complain that relaxing discharge of student loans would result in abuses of the system. 
Others say many student loans exist because of abusive lending practices (similar to those 
exposed in the recent collapse in housing prices); overly aggressive recruitment and enrollment 
practices combined with uncontrolled costs in institutions of higher education themselves; 
failure to match slots and off erings to employment opportunities; and false representations 
on the economic viability of some of the private training off erings that off er little employment 
opportunity that will pay enough to justify the charges for what is being off ered.

The reason that congress fails to act, seems to be their allegiance to the lending community. 
To be fair, no less than two dozen bills relating to student loan relief in one form or another are 
fl oating around the Senate and House of Representatives, however none completely address 
the problem in its entirety.

Yet it needn’t be a major re-writing of the bankruptcy code. Confl icting issues could be addressed 
by a simple change in how to defi ne what constitutes an “undue hardship” on a student loan 
debtor, their dependents, and/or their co-signers. (i.e. – parents, grandparents, etc.) Bankruptcy 
Judges currently decide this issue based on an outdated case.  

All it would take would be to re-implement the code to read as it did prior to the BAPCPA 
changes and re-implement standards that measured a debtor’s eff orts to repay as the test of 
whether a given debtor’s loans should be dischargeable; and, eliminating the speculation as to 
whether or not a debtor who has become a quadriplegic (or perhaps killed in a robbery)  might 
someday be back in a position to once again start paying on those coveted student loans.

Need more information? Contact Jon Martin, Chair, Martin County Bar Bankruptcy Committee 
at (772) 419-0057 or jlm@jonlmartinlaw.com

Continued From Previous Page...

Law Offi  ce Of 

Stephen M. Lewen

EXPERIENCE COUNTS!

2114 SE Rays Way, Stuart, FL 34994 Telephone: 772-288-1300 | Fax: 772-288-2135

Representing the injured and disabled 
for over 36 years.

Social Security Disability
Worker’s Compensation 



T  S  B  - S  2016

36

Bazemore v. Jeff erson Capital Systems, LLC, Case No. 15-12607 (11th Cir. 
2016).
The Eleventh Circuit discusses the appropriate type and amount of proof to enforce 
an internet “click wrap” contract.

Jallali v. Knightsbridge Village Homeowners Ass’n, Inc., --- So. 3d ----, 2016 
WL 3548843 (Fla. 4th DCA 2016).
Declarations of restrictive covenants which are recorded before a lender’s mortgage 
are “interests” under Florida Statute 48.23 (1)(d) that do not need to be joined in 
the lender’s mortgage foreclosure action.

Dyck-O'Neal, Inc. v. Beckett, --- So. 3d ----, 2016 WL 3570108 (Fla. 5th DCA 2016).
Florida Statute section 702.06 does not prohibit a party from fi ling an independent action for defi ciency 
judgment even if the trial court reserved jurisdiction to enter defi ciency judgments in the foreclosure 
judgment; confl ict certifi ed with the First District’s opinion in Higgins v. Dyck-O'Neal, Inc., 41 Fla. L. 
Weekly D1376 (Fla. 1st DCA June 9, 2016). 

SunTrust Bank v. Arrow Energy, Inc., Case No. 4D15-1477 (Fla. 4th DCA 2016).
The statutes contemplate that a garnishee will be made whole for its participation in the garnishment 
process, thus a garnishment judgment that imposes cost against the garnishee is void because 
it imposes additional costs on the garnishee. Likewise, a garnishment judgment is not a money 
judgment that accrues interest.

Citimortgage v. Hoskinson, Case No. 5D14-4500 (Fla. 5th DCA 2016).
A witness need only be “well acquainted enough with the activity” to give testimony based on the 
Business Records Exception to the Hearsay Rule.

Bank of America, N.A. v. Kipps Colony II Condominium Association, Inc., --- So. 3d ----, 2016 
WL 3766582 (Fla. 2d DCA 2016).
On rehearing, the Second District held that a junior lienor cannot foreclose a superior lienor and a 
judgment purporting to do so is void under Florida Rule of Civil Procedure 1.540 (b) (5). Priority of 
real estate interests under Florida law is determined by Florida Statutes sections 28.222(2) (which 
requires the Clerk of Court to record instruments and keep records of the recorded instrument), 695.11 
(which states the sequence of recorded instruments shall determine priority), and 695.01 (which 
states that fi rst in time is fi rst in right). The community association could have foreclosed its claim 
of lien through a cross-claim as a result of its powers under Florida Statute section 718.116(6)(a).

Sanabria v. Pennymac Mortgage Investment Trust Holdings I, LLC, --- So. 3d ----, 2016 WL 
3767181 (Fla. 2d DCA 2016).
An example of an affi  rmative defense suffi  cient to meet the “specifi cally deny a signature” requirement 
of Florida Statute section 673.3081 is set forth.

Annex Industrial Park, LLC v. Corner Land, LLC, --- So. 3d ----, 2016 WL 3745534 (Fla. 3d DCA 
2016).
For purposes of temporary injunctions, “preserving the staus quo” means preserving the situation 
that existed prior to the actions that precipitated the request for injunction.

R  E   C  L  U

Continued On Next Page . . .
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Wells Fargo Bank, N.A. v. Williamson, --- So. 3d ----, 2016 WL 3745477 (Fla. 4th DCA 2016).
A borrower who knowingly signs loan documentation that is materially incorrect as to income cannot 
later claim that the lender conspired or forced the incorrect amounts and thus claim unclean hands 
on the part of the lender as a defense to enforcement of the loan documents.

Miles v. Parrish, -- So. 3d ----, 2016 WL 3745490 (Fla. 4th DCA 2016).
The sixty day non-claim time requirement within which to contest ad valorem assessments does not 
begin to run until the real property taxes are “certifi ed for collection” under Florida Statute sections 
193.122(2) and 194.171(2.

Victory Christian World Ministries, Inc. v. MJP Distribution, LLC, --- So. 3d ----, 2016 WL 3745482  
(Fla. 4th DCA 2016).
The lack of mutuality of obligation on the part of the seller in a contract can be “cured” by the attempts 
of the seller to perform under the contract.
 
Cruz v. Citimortgage, --- So. 3d ----, 2016 WL 3745488 (Fla. 4th DCA 2016).
A party may serve another party with an “insurance summons,” i.e., an additional summons when a 
party is not sure the fi rst summons was eff ective, in order to ensure that the trial court has acquired 
jurisdiction over that party.

Dyck-O’Neal, Inc. v. Rojas, --- So. 3d ----, 2016 WL 3769012 (Fla. 5th DCA 2016).
A plaintiff  acquiring long-arm jurisdiction over a defendant to foreclose a mortgage maintains the long-
arm jurisdiction over the defendant for defi ciency purposes, even if a separate action for defi ciency is 
fi led under Florida Statute section 702.06.

Arizona Chemical Co., LLC v. Mohawk Industries, Inc., --- So. 3d ----, 2016 WL 3879252 (Fla. 1st 
DCA 2016).
Prejudgment interest is calculated from the date of plaintiff ’s loss (not the date plaintiff ’s cause of action 
accrued), subject only to equitable exceptions “where unique facts and ‘considerations of fairness’ 
militate against calculating prejudgment interest from the date of actual loss.”

======================================

Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish 
to receive the expanded, weekly version of this Report.

Continued From Previous Page . . .

2363 SE Ocean Blvd • Stuart, FL 34996

Derik
Baumgartner
772-285-9145

Dean
Baumgartner
772-708-3396

SEAGATE HARBOR
Palm City. NEW IN 2007 CBS. 
3011 SF Living, Over 5000 SF 
Total, 5+Bed 3.5 Bath, 3 Car 
Garage, Cherry Cabinetry, 

Granite, SS Appliances, 
Impact Windows, Heated Spa 

& 16x25 Pool. 10,00 lb boat lift. 
Dock Large Vessel

$949,000

PORT SALERNO
Waterfront Canal to Manatee Pock-
et. Newer 2001 CBS Key West Style 
3/3/3. Granite Kitchen, 42” Cherry 
Cabinetry, Stainless Appl., 20” Tile/

Diag., Brazil Cherry Fls., Crown 
Molding. Pool, 20,000 lb Lift, Up 

to 40’ Vessel, 50 amp Electric, Spa-
cious Dock, Minutes to Inlet NO 

FIXED BRIDGES !
$815,000

LOST LAKE GOLF CLUB   
(DOUBLE TREE) Hobe Sound

Rare DIRECTLY ON GOLF 
COURSE   CBS, Built 1996

3 Bed 2 .5 Bath 2.5 Garage 15’ 
Ceiling Height, 2427 Sq Ft Living 

space. Crown Molding, 
Tray Ceilings,

 Accordion Hurricane Shutters
$485,000

Sugarhill
Jensen Beach Hilltop, One of the 
Very Highest Parts of South Flor-
ida. Luxuriant Gourmet Kitchen, 
Brazilian Granite, Exotic Hickory 
Cabinetry. Bosch, Kitchen Aid & 
Gagineau Stainless Appliances. 4 
Bed, 2.5 Bath, Hardwood Floors, 
Fireplace, 23x40 Pool !!! Newer 

Tile Roof, 2 Car Garage
 3228 SF Living  $550,000

WILLOUGHBY
GOLF 18TH FAIRWAY
Stuart’s Fine Golf, CBS 3/3/3

2,810 Sq. Ft Living Space
Solar Heated Pool & SPA

12’ Flat Ceilings, Crown Molding, 
Lovely Kitchen Open to Family 

Room, Tile Floors, Diagonal,
Electric Hurricane Shutters

Impeccable Condition
$500,000
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I  L   C  
Immigration Options for Crime Victims and Their Families

One of the most vulnerable members of our community are 
noncitizen victims of crime.  They often believe that they will incur 
immigration consequences if they report their victimization to 
law enforcement.  Moreover, many noncitizens believe that law 
enforcement offi  cials will not take action on their behalf if they 
report their victimization due to their immigration status.  Often 
those who victimize the noncitizen, including spouses, family 
members and employers, tell the victim that they do not have 
any rights in the United States and that U.S. immigration offi  cers 
will deport them if they call the police.  

Fortunately, the U.S. immigration laws provide protections for victims of qualifying crimes who cooperate 
with law enforcement or the prosecutor as requested.  In fact, the immigration laws provide a path 
to a lawful immigration status and a waiver for immigration law violations.  Even if a noncitizen is in 
removal (deportation) proceedings, the U visa can provide an avenue to postpone or terminate removal 
proceedings in meritorious cases.  In many cases, the spouse, child, parent, and/or minor sibling of 
a U nonimmigrant visa applicant may apply for a derivative U nonimmigrant visa.  

Upon approval of the U nonimmigrant Visa application, the applicant and qualifying family members 
will be granted a lawful nonimmigrant status in the United States for at least (4) four years.  During 
this time, the U nonimmigrant can live and work lawfully in the United States.  After maintaining the 
U nonimmigrant status for (3) three years, the U nonimmigrant and their derivative family members 
can apply for Lawful Permanent Residency.  

To be eligible to apply for the U nonimmigrant visa a noncitizen must present evidence of the following:
• He or she is the victim of qualifying criminal activity.
• He or she has suff ered substantial physical or mental abuse as a result of having been a victim 

of criminal activity.
• He or she has information about the criminal activity. If the noncitizen victim is under the age of 16 

or unable to provide information due to a disability, a parent, guardian, or next friend may possess 
the information about the crime on his or her behalf.

• He or she was helpful, is helpful, or is likely to be helpful to law enforcement in the investigation 
or prosecution of the crime. If the noncitizen victim is under the age of 16 or unable to provide 
information due to a disability, a parent, guardian, or next friend may assist law enforcement on 
your behalf.

• The crime occurred in the United States or violated U.S. laws.
• He or she is admissible to the United States. If the noncitizen victim is not admissible, he or she 

may apply for a waiver.

Noncitizen crime victims and their families have rights and protections under the U.S. immigration law.  
Noncitizen crime victims should not be afraid to seek help and protection.  Noncitizen crime victims who 
have reported their victimization to the police should speak to a victim advocate or contact a qualifi ed 
immigration attorney with knowledge of the immigration and the criminal laws to learn more about 
the U nonimmigrant visa and or protections the U.S. laws provide for crime victims and their families.
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Integrity.  Dedication.  Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications

Long Term Care Planning
Estate Planning
Wills & Trusts

Probate
Guardianship

Veterans’ Benefits

Your Local Elder and Special Needs Law Team

2400 S.E. Federal Highway,  4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803

www.McCarthySummers.com

Nicola J. Melby
Certified Elder Law Attorney

by the National Elder Law Foundation
and the Florida Bar

njm@mccarthysummers.com

Donna R. McMillan
Master of Social Work

Attorney
drm@mccarthysummers.com
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Foreclosure Case Law Update

Marsden, Mario and Rosal v. BAC Home Loans Servicing, L.P. f/k/a 
Countrywide Home Loans Servicing, L.P., et al, 4D14-1623 (Fla. 4th 
DCA July 13, 2016).  A Final Judgment of Foreclosure was entered in favor 
of BAC Home Loans, Servicing, L.P. (hereinafter referred to as “BAC”).  The 
Marsdens raised numerous issues on appeal, however, the Fourth District 
found merit in only one.  The Marsdens argued that BAC failed to prove the 
amount of damages refl ected in the Final Judgment of Foreclosure.  The 
Fourth agreed with the Marsdens but only as to the amount of interest.  The 
Court noted that BAC relied on the payment history to establish the amount 
of interest.  However, the payment history did not identify the amount of interest owed, nor 
did the face of the Promissory Note admitted into evidence provide the amount of interest 
owed.  The Court further noted that the Final Judgment, which the representative for BAC 
testifi ed correctly listed the amount of interest, was not admitted into evidence.  As such, the 
case was reversed and remanded with direction to the lower court to enter an Amended Final 
Judgment removing any award of interest.  The Court further noted that because there was 
no evidence as to interest, the calculation would be removed.  However, if some evidence had 
been presented, but was insuffi  cient, prior case law would mandate a remand to the lower 
court to take evidence.  The Court cited McMillan v. Bank of New York Mellon, 180 So.3d 1090, 
1091-92 (Fla. 4th DCA 2015). 

For more information, I can be reached at: jmv@mccarthysummers.com.

F  C  
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We Hope You Will Join Us!
 

Please plan to participate in the fi rst, of what we hope will be 
many, MCBA 5K Run/Walk in early 2017! This 5K event in 
downtown Stuart will raise money for charity and will begin 
and end at the courthouse.

 
We expect to see great turnout from the lawyers of the MCBA 
and their families, along with the general community, with 
competitive categories for both individuals and teams (i.e., 
law fi rms)! But this is not the Olympics - our main emphasis 

is fun, not competition. So plan to bring out the slow runners, joggers, walkers, and children. 
The more the merrier!
 
Look for more details in the weeks and months to come. And if you’d like to be part of the 
planning committee, please let us know and we will add you to our team. In the meantime, put 
on your running shoes and start training!

5K R  C  
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L� � , Jo�  � d Leg� lati	 L� � , Jo�  � d Leg� lati	   

Track Legal Legislation

Information on all bills of general interest within the profession can be found in the 
Bar’s “Bill Reports” at this link: 

http://www.fl oridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView

For more detailed information on specifi c legislation being tracked by the Bar, visit 
the Legislation Committee’s webpage on the 

Bar website at this link: 
http://www.fl oridabar.org/cmdocs/bd160.nsf/WDOCS

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.fl oridabar.org

19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Martin County Ordinances City of Stuart Ordinances

All City of Stuart ordinances may be 
found on the City 

website: www.cityofstuart.us. 

Click on links on the left side of the page. 

Then select  #12 for Municode and choose 
Code of Ordinances.  

The Table of Contents can be located in Part II Code 
of Ordinances.

Visit
 www.martincountybar.org  

for resources, links, events and member 
contact & practice area specialties.

19th Judicial Circuit Court of Florida 

Court administration, judicial  
assignments, programs, job 

opportunities and other resources: 
www.circuit19.org

All Martin County ordinances may be 
found on the County website: 

www.martin.fl .us. 
Click on Departments, County Attorney, 

County Code & Ordinances. 
See ordinance list on right 

side of web page
(ex: Ordinances 800-849).
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M  C  B  A
PO B  2197
S , FL 34995-2197

When:

Where:

Menu:*

Speaker:

CLE:

RSVP: 

 
There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the 

luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.

RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

Attendees: Please bring 1 or more non-perishable food items (or check payable to Treasure 
Coast Food Bank) to support Hunger Action Month.

Overfl ow parking is available across the street at Community Christian Academy.

Friday, September 16, 2016 (11:45 a.m.)

Kane Center, 900 SE Salerno Road, Stuart

Baby Mixed Greens, Sliced Strawberries, Pecans and Crumbled Feta Cheese with 
Balsamic Basil Vinaigrette or Ranch Dressing, Smokey Southern Chicken Quarter, 
Slow Cooked with a Sweet-n-Smoky BBQ Sauce, Slow Roasted Corn and Homemade 
Cheddar Garlic Smashed Potatoes, Sweet rolls and Peanut Butter Pie.   
*Specialty meals available upon request.

Vicki Davis, Supervisor of Elections for Martin County and Election Canvassing 
Commission Members Judge Kathleen Roberts & Judge Darren Steele 

1 General CLE (applied for)

RSVP:  No later than Friday, September 9th  

(772) 220-8018 or via martincountybarassociation@msn.com

Please Join Us For MCBA’s September 16, 2016 CLE Luncheon Meeting – 


