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Published monthly, excluding June &
July, by the Martin County Bar Association as a service to its membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.
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A Year In Review – The Inside Story
My preparation to serve as your 2015-2016 President
began in March, 2015, when I met with our Executive
Director, Michelle Katzman, to discuss our plans.
As some of you may recall, I came to this presidency
with many big ideas. With Michelle and the Executive
Board’s hard work, we accomplished most of what I
aimed for at the beginning of this adventure – and
then some. I have truly enjoyed working to keep this bar association
a great organization for the past year.
My Bar Year started with Florida Bar President Ramón Abadin
announcing that the Florida Bar was considering reciprocity with other
State Bars, and also considering allowing non-lawyer owned law ﬁrms
in the State of Florida. I was sworn into oﬃce in May of 2015 and
this news hit in June. I received so many emails from bar leaders
and lawyers in our community that it became clear that we had to do
something. As such, we asked the Florida Bar leadership to attend
our August luncheon to have a “town hall” discussion on these issues.
Although unusual, the town hall meeting remains a highlight of my
presidency. Our membership voiced their opinion and ultimately the
Florida Bar decided against reciprocity and non-lawyer owned ﬁrms.
This year, the Martin County Bar Association bestowed its ﬁrst
Professionalism Award – another goal of mine when I began the year.
So, it was an honor to present our ﬁrst professionalism award to
2013-2014 MCBA President, George W. Bush, Jr., who has done
so much for this association. I anticipate that the MCBA will annually
present a professionalism award in the future (see page 25 for more
information).
Continued On Next Page . . .
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President:
Chad C. Haﬆings

Treasurer:
Elizabeth Hunter

Immediate Paﬆ President:
Jennifer Alcorta Waters

Vice President:
Mark Miller

Secretary:
Barbara Cook

Executive Director:
Michelle D. Katzman

Voicemail Line: (772) 220-8018 E-Mail: martincountybarassociation@msn.com Website: www.martincountybar.org

T

S

B

-M

2016

Continued From Previous Page . . .

Our membership is like a family and that makes practicing law here a wonderful thing. In fact,
my friend Adam Schwartz, a newer member of the MCBA, stated this about our canoe trip:
“I felt like we were hanging out with family all weekend—that is a rare thing these days.”
Adam said this about the canoe trip, but, it’s the same with all that we do. While we don’t
literally treat our opposing counsel like family members, I can safely say that Martin County
and the Treasure Coast in general are some of the most professional places to practice law.
I set another goal this year of increasing local high school student participation in our
scholarship process. First, through the guidance of Judge Alan Forst, we came up with a
scholarship essay question that asked a Constitutional question. The question dealt with
marijuana, drones, and search and seizure. We changed the scholarship to a $4,000 grand
prize and two $500 prizes for runner ups. Finally, we did a public relations push in conjunction
with Constitution Week to get the word on our scholarship out. It worked! Jennifer Alcorta
Waters, our Immediate Past President and Chair of our Scholarship Committee, reported to
me that we had ﬁve times more scholarship applications compared to last year. I will continue
to raise awareness about the Constitution when I become the Scholarship Committee Chair
next year. I look forward to it. We also had two very generous scholarship sponsors this year;
thank you Jack Sobel (Schwed, Adams, Sobel & McGinley, P.A.) and Niki Hibbs (TD Bank).
During my tenure as President, the Florida Legislature considered whether term limits
for appellate judges made sense. After much consideration and discussion among board
members and an opportunity for our membership to comment on the issue, the Executive
Board passed a resolution declaring that we opposed judicial term limits. Although the
Legislature did not move forward with the proposal this year, the MCBA will continue to
monitor it should it arise again next year.
One last positive note: I am happy to report that our membership is taking more of an interest
in this association, as best demonstrated by the fact that our monthly meeting attendance
numbers have skyrocketed. Where in the past, we were at 70 – 80 members regularly, we
now have more than 100 attendees at each one. We have ﬁlled The Kane Center to capacity
for the last few meetings. The surge in activity is both rewarding and exciting for us on the
Executive Board.
I have truly enjoyed working this past year to keep this bar association a great organization.
It was built on a sturdy foundation from so many past Presidents and continued support of
our membership. I look forward to seeing what the future holds for us all!
cerelyy,
Sincerely,

Chad
2015-2016
d C.
C Hastings,
H ti
2015 20 MCBA President
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MCBA CLE Luncheon Meeting
MAY 20, 2016
Join Us For Last Luncheon of 2015-16 Bar Year!
On Friday, May 20, 2016, the Martin County Bar Association (MCBA) will welcome
Thomas Bakkedahl, Chief Assistant State Attorney – 19th Judicial Circuit, as our
guest speaker at our monthly luncheon meeting held at the Kane Center in Stuart
(11:45am).
We look forward to Attorney Bakkedahl’s overview of the current issues facing
attorneys in Florida as a whole and speciﬁcally in Martin County, and for an update
on legislative changes (pending or recently adopted) regarding criminal law issues.
His topics will include but are not limited to:
•
•
•
•
•

Death penalty
Weapons
Marijuana
Juvenile vs. adult concerns
Victim Services

The 19th Judicial Circuit of Florida’s Oﬃce of the State Attorney serves Martin, Indian River,
Okeechobee and St. Lucie Counties with the administrative oﬃces in St. Lucie County. It is comprised
of 4 Divisions which prosecute crimes in County and Circuit Court within the 19th Judicial Circuit:
Misdemeanor Division (County Court)
Felony Division (Circuit Court)
Major Crimes Division (Circuit Court)
Juvenile Division (Juvenile Court)
The State Attorney's Oﬃce also has a comprehensive Victim Services program to oﬀer assistance
to victims of crime throughout the criminal justice process.
The MCBA thanks our CLE sponsor:

There is no charge for MCBA members; guests are welcome and can pay the $25 guest fee at the
door (RSVP required for both members and guests). To RSVP, please call (772) 220-8018 or e-mail
martincountybarassociation@msn.com on or before May 16, 2016.
RSVP is required for all attendees and we hope to see you there! As a reminder, this luncheon
is our last of this bar year as we do not meet over the summer; lunches will resume for the 20162017 Bar year in August.
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
3
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Please Join Us For MCBA’s Annual Installation Banquet
Theme: Celebrating America 2016

Tickets are ﬁrst-come, ﬁrst-served.
Final deadline to purchase tickets is May 4, 2016.
Table reservations are available (call 772-288-6245 for
details); all others are open seating.
] MCBA Members, Sponsors & Their Guests: $115 each
] MCBA Non-Members & Their Guests: $125 each
] Judiciary are invited to attend at no charge (RSVP Required)
and their guests receive member rates
Mail checks made payable to Martin County Bar Association with list of attendees to:
Martin County Bar Association
c/o Niki T. Marshall, Esquire
Marshall Law
850 NW Federal Highway, Suite 454
Stuart, FL 34994
See Page 5 for more event information and Pages 6 - 7 for a list of our generous sponsors.

Don’t Miss These Other Upcoming Events:
•

Monday, May 2nd: Law Day Fair – see Page 18 for details

•

Friday, May 20th: MCBA Monthly CLE Luncheon – see Pages 3 & 44 for details

•

Committee Meetings for this month are on the Calendar – see Page 43 for details
Note: There are no MCBA monthly meetings in June or July. Please join us for the
2016-2017 Bar Year Kickoﬀ in August.
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The President and Executive Board of the
Martin County Bar Association
request the pleasure of your company
at
The 2016 Annual Installation Banquet

“ Celebrating America”
Mariner Sands Country Club
On Saturday, May 21, 2016
at half past six in the evening
Black Tie Optional

Open Bar

Authentic White House State Dinner Menu
Enjoy Special Entertainment, Dancing, Prizes & Casino
5
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DBA Hobart Deposition Services
in Martin and St. Lucie Counties

SUSAN B. JACOBSON, L.M.H.C, P.A.
QUALIFIED EXPERT WITNESS

7

Offering Solutions in Martin, Palm Beach and Now Broward County!
• Mediators Pass on Decades of Trial
and Judicial Experience
• Five Star Reputation in Resolving
and Settling Cases

• No Cancellation Fees
• Convenient On-Line Scheduling
• After Hours Mediations
• Black Box Mediations

of Trial and Judicial

Convenient Locations
325 South East Ocean Boulevard, Stuart, FL 34994
1655 Palm Beach Lakes Boulevard, Suites 700 and 710, West Palm Beach, FL 33401
:HVW+LOOVERUR%RXOHYDUG'HHUÀHOG%HDFK)/
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YOU ARE CORDIALLY INVITED TO
THE RETIREMENT RECEPTION HONORING
JUDGE W. MATTHEW STEVENSON

Tuesday, May 31, 2016 at 5:30~7:00 pm
Fourth District Court of Appeal
1525 Palm Beach Lakes Boulevard
West Palm Beach, Florida 33401
Sponsored by
The Fourth DCA Historical Society
Please RSVP Early as Space is Limited
All Circuit and County Judges within Fourth DCA
Jurisdiction ~ Complimentary
RSVP to Candy Quintall, tel: (561) 242-2109
All other guests ~ Please register and pay $25.00 fee
on-line at: http://4thdca.eventbrite.com
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The Big Move

By the time this is published, The Law Library's move to the Blake Library
may already have happened.
The county law librarian will still only be available for 19 hours per week, but
I hope we can coordinate a team of lawyers who might be willing to donate
a couple hours each month to extend the time that the law library will be
covered by knowledgeable volunteers. Please let me know if you'd be willing
to volunteer by emailing me at ebuetens@metrolink.net.

CLE Seminars Access:
CLE's will continue to be made available through an oﬃce to be determined at the courthouse.
I will keep you posted.

Current CLE Seminars Available Include:
The CLE seminars noted below are available free of charge to all MCBA members through
the Law Library.
•

Environmental and Land Use Law (including medical marijuana regulation in Fl., Planning
for pedestrians, bikes and cars, legislative forecast, renewable energy and more) - good
through 12/11/2016 - Credits: 5.0 general, 1.0 ethics; Certiﬁcation hours: 4.0 City, County,
Local Government

•

Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0 Ethics;
Certiﬁcation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business Litigation, 5.5
Civil Trial, 3.0 Appellate Practice

•

Basic Trial Practice - good through 8/27/16. Credits: 7.0 General

•

Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through
9/6/2016. Credits: 5.0 General; Certiﬁcation Hours: 4.0 Family Law

•

Mediation Seminar (15 discs) - Many credit hours including CLE credit hours were donated
by Oliveann Lancy

•

Survey of Florida Law - good through 11/14/16 – Credits: 12.0 General, 3.5 Ethics;
Certiﬁcation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & Local
Government, 1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal Trial,
.5 Education, 1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/Federal
Government & Administrative Practice, 1.0 Wills Trusts & Estates
Continued On next page...
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Continued From Previous Page...

•

Litigation Employment Law Claims - good through 5/13/16 – Credits: 8.0 General, 1.0
Ethics; Certiﬁcation Hours: 6.0 Labor & Employment

•

Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

•

Criminal Law Update - good through 6/4/2017. Credits: 6.0 general, 1.0 ethics; Certiﬁcation
hours: 6.0 Criminal Appellate, 6.0 Criminal Trial

•

Essentials of Elder Law good through 7/14/2017 - Credits 8.5 General, Certiﬁcation Hours
8.5 Elder Law

Audio Seminars Coming Soon:
•

Guardianship Law and Family Law Trends in the area of children’s issues

Book Report:
•

Florida Family Law by Brenda Abrams. 2015 Table of Contents: Marriage, Torts and
Family Relationships, Marital Property, Dissolution of Marriage & Parent-Child Relationships

The Law Library at Blake Library is open Monday & Thursday (10 - 8); Tuesday, Wednesday,
Friday & Saturday (10 - 5:30); Closed Sunday. The Law Library will be staﬀed: Monday – Thursday
(Noon - 4:30 p.m.). Please e-mail me with your seminar requests: ebuetens@metrolink.net.

A
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No Strict Product Liability for Builders of Custom Boats
Charles M. Davis, Esq., author of the Maritime Law Deskbook, reported
to subscribers on a Ninth Circuit opinion that addressed what it deemed a
matter of ﬁrst impression for federal courts of appeals. “In the context of
holding that "custom ordered ships" are not "products" for purposes of strict
product liability, McIndoe v. Bath Iron Works, No. 13-56762 (9th Cir. 2016),
referred to the Restatement (Third) of Torts for the deﬁnition of a "product":
The Third Restatement deﬁnes a "product" subject to strict liability as
"tangible personal property distributed commercially for use or consumption."
Restatement (Third) of Torts: Prods. Liab. § 19(a) (Am. Law Inst. 1998)
(emphasis added). "[O]nly when the complained of injury was allegedly caused by a defect
in something within this . . . deﬁnition of 'product' should the defendant manufacturer or seller
be strictly liable for the harm caused." Id. § 19 reporter's note, cmt. a.
11

T

S

B

-M

S

2016

&S

P

C

St. Patrick’s Day Networking Recap
On March 17th the Small & Solo Practice Committee and the Paralegal
Committee held our ﬁrst ever St. Patrick’s Day Happy Hour networking
event.
Many Committee members (and non-Committee members too) turned out
to celebrate the Irish holiday in style. Over corned beef and cold beers,
attendees learned more about each other’s practices, and how to give and
get better referrals while Violinist Brook Gunter (Treasure Coast Youth
Symphony's 2016 Concerto Competition winner) entertained the crowd
with authentic Irish ﬁddle tunes. The winner of the All-Expenses-Paid Cruise for 2 on the
Celebration Bahamas was our own Eula Robinson-Clarke of the Law Oﬃces of Eula R.
Clarke, P.A. Congratulations!
The Committee would like to thank (profusely) the generous sponsors of the event:
•
•
•
•

Cloud Choice Technologies
Sun Title Agency, Inc.
Campo Financial Services
Groza Builders, Inc.

•
•

Arati Hammond Real Estate Team with RE/MAX
of Stuart
Esquire Deposition Solutions (dba Hobart
Deposition Services)

Special thanks to Jackie O. Miller and Michelle Katzman for all their help in making the
event such a success! Enjoy the following photos which capture just some of the festivities.
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Please Join Us!

On May 10, 2016 (5:30 p.m.), The Honorable Darren Steele
will be our guest speaker at Manero's Restaurant in Palm City
(Judge Steele's preference). His presentation will include
criminal law updates, judicial policies, and court procedures.
One General CLE credit is being oﬀered for the program.
Manero's will have an Italian buﬀet and beverage. Wine
or cocktails are available as a separate charge. The cost
is $25.00, make checks payable to Miller Enterprises
of the Treasure Coast and mail in advance to: 901 SE
Martin Downs Blvd., Palm City, Florida 34990. Please email me for further questions at
mcbaparalegalcommittee@gmail.com.
Don't forget to visit the Martin County Bar Association Paralegal Committee Facebook page
and "like" the page to keep current with job postings and upcoming events. Please share this
meeting with anyone you think would like to attend. Attendees do not have to be paralegals
or legal assistants to participate. This committee is open to anyone who has an interest in the
subject matter and enjoys networking. For those who dread the traﬃc into Palm City, try the
Veteran's Memorial Bridge, right onto Mapp Road, left onto Sunset Trail to High Meadows.
Take a right onto High Meadows and Manero's is on the right hand side.
This is the last meeting of this Bar Year so I am really hoping to see a great turn out. Until
that time, be safe, and looking forward to seeing you there!
Because e-mail does not always go through, please visit and "like" MARTIN COUNTY BAR
ASSOCIATION PARALEGAL COMMITTEE Facebook page to receive instant notifications
of events and notices. You may instant message me on that page as well. Thank you.

J

T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact Judge Roby at:
772-288-5560, robyw@circuit19.org or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!
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2016 Canoe Trip
As Chairperson of the Canoe Committee, I would like to thank all of our
50+ attendees for making our March, 2016 canoe/camping trip along the
Peace River fun and enjoyable. We had great weather this year, with no
rain and a comfortable temperature. Slim's Deep South Bar-B-Q provided
a great dinner, courtesy of our sponsor, Gaston’s Seagate Marine Sales
of Stuart, Florida. Also, special thanks to the phenomenal breakfast
cooks: Judge Roby, Barbara Cook, and Marc Teplitz, for getting us
all refueled in the morning and ready for paddling back down the river!
Look for details on next year’s trip in the Fall – we hope you
will join us!
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See our Photo Gallery at www.martincountybar.org for more photos!
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ONE CLIENT. ONE ATTORNEY. ONE PROMISE.
Imagine the impact we could make if every attorney in
the state of Florida helped ONE pro bono client.
ANDREA JOHNSON WHITE JOINS FRLS AS
STAFF ATTORNEY TO ASSIST
MARTIN COUNTY RESIDENTS
Florida Rural Legal Services (FRLS) and the Martin County
Bar Association (MCBA) are pleased to announce that
Andrea Johnson White has accepted the newly created
position of full-time FRLS staﬀ attorney working exclusively
for the beneﬁt of Martin County residents. Ms. Johnson
White has practiced law since 2001 and has been practicing
on the Treasure Coast for over ten years. She will be
working mainly out of FRLS’ Fort Pierce oﬃce, with parttime hours at an outreach oﬃce at the Royal Palm Financial
Center in Stuart. We are excited for this opportunity to
expand the services FRLS is providing to low income,
elderly, and disabled residents in Martin County. Please
congratulate Andrea on this new opportunity and the increase in legal aid being provided to
those in our community.
PRO BONO VETERANS CLINIC AT THE MARTIN COUNTY VETERANS' SERVICES OFFICE
The Pro Bono Veterans' Clinic at the Martin County Veterans' Services Oﬃce is picking up
steam. We are providing intake services to triage the legal needs of veterans. Through FRLS
staﬀ attorneys and MCBA Pro Bono volunteers, we are able to provide advice and extended
services to eligible veterans. However, we still need private attorneys for a referral list for fee
based services for those veterans who are over the income guidelines for free assistance.
Please contact us if you are interested in being included on the referral list.
MARTIN COUNTY BAR ASSOCIATION LAW DAY FAIR
On Monday, May 2nd, FRLS and the MCBA will present a LAW DAY FAIR at the Charles and
Rae Kane Center. Attorneys will be available to provide legal information and education to
attendees. In addition, the community will be educated on various areas of the law and obtain
information about the history on the U.S. Supreme Court Case, Miranda v. Arizona.
This year, the ABA and many bar associations across the nation including the MCBA,
commemorated the 50th anniversary of the case of Miranda v. Arizona. This is the case which
Continued On Next Page...
generated what is known as the Miranda warning.
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Continued From Previous Page...

The Miranda warning is undoubtedly one of the most well-known protections aﬀorded to us.
“You have the right to remain silent. Anything you say can and will be used against you in a
court of law. You have the right to an attorney. If you cannot aﬀord an attorney, one will be
provided for you. Do you understand the rights I have just read to you? With these rights
in mind, do you wish to speak to me?” Attendees of the Law Day Fair are eligible for raﬄe
items and door prizes. We hope that hosting a Law Day Fair will become an annual event to
celebrate the law and our community.
PRO BONO PUBLICO
The phrase Pro Bono comes from the latin term pro bono publico literally translated “for the public
good.” Throughout history, lawyers have always donated a portion of their time to providing
pro bono services to clients. Often a lawyer may meet a client with a good cause who cannot
aﬀord to pay an attorney. The attorney will agree to take on the case pro bono. When a lawyer
works pro bono, he or she is said to be working for the public good. The Martin County Bar
Association has a rich history of providing pro bono services to the most vulnerable among us.
Members of the Martin County Bar Association will take overﬂow cases from Florida Rural Legal
Service (FRLS) on a pro bono basis. If you are interested in joining the pro bono committee or
volunteering to work “for the public good” please contact Jane Cornett jcornett@bplegal.com,
Maxine Noel mnoel@gglawyers.com or Carolyn Fabrizio carolyn.fabrizio@frls.org.
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2ND ANNUAL “BEHIND THE BENCH”
COURTHOUSE TOUR & HAPPY HOUR
We had a great turnout for the “Behind the Bench” Courthouse
Tour and Happy Hour on April 22nd. Thank you everyone for
your participation, especially the Martin County Judiciary! We
are interested in any feedback on how to improve the event
for next year.
Please contact us at: aspears@kslattorneys.com or
Kathryn@roegierslaw.com.
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SHOULD A FAMILY DOCTOR
PERFORM OPEN-HEART SURGERY?

Then why are you trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies don’t
just roll over.

Refer the case to our Personal Injury firm,
and earn yourself a 25% referral fee.

It’s easy. Simply call our office at 561-697-4440 and, we’ll take over
from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Please Join Us!
Our next Trial Lawyers Committee meeting will be held on
May 12, 2016 (Noon) at the Gunster Law Firm, 800 SE
Monterey Commons Blvd., Suite 200, Stuart, FL 34996.
Our guest speaker will be Judge Janet Croom and
we look forward to her view from the bench on lawyer
professionalism/civility.
Lunch will be provided by Too Jay's. If attending, please RSVP as soon as possible, but no
later than May 10th, to Erin Wall at kibbey@kibbeylaw.com.
I look forward to seeing you there!

T

C

2016 5th Annual Tennis Tournament
Recap
Look for a full recap, with photos, of this year’s tournament in the next issue of The
SideBar! We thank our sponsors, Hobart Deposition Services
s and Seacoast
Seaco
oast Bank
Bank for
supporting this event.

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of
the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers
and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin County Bar Association. Further, the
Martin County Bar Association and staﬀ do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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News From Y
Your Friendly Neighborhood Bar
Congratulations to Nicola J. Melby, partner at McCarthy, Summers, Bobko, Wood,
Norman, Bass & Melby, P.A., who received the 2016 Women of Distinction Award in
the category of “Business Professional” by Soroptimist International of Stuart, Florida.
A nominee for this prestigious award “demonstrates high ethical standards personally,
is a recognized role model, has a strong sense of community responsibility and is
outstanding in her contributions within Martin County.”

Steven C. Simon, Shareholder with Rosenthal, Levy, Simon & Ryles, was elected to the board
of directors of CASTLE. The mission of CASTLE is: Preventing Child Abuse and Neglect through
Education and Awareness. Simon is a trial lawyer representing injured people in personal injury,
wrongful death, and Social Security disability claims.

Kudos to Richard Levenstein who co-presented a one week mini-course from March
29th – April 7th titled Representing Physicians at Tulane University Law School.

Congratulations to MCBA President Chad Hastings, his
wife Carrie Ann and big brother Landon as they welcomed the
newest member of the family on April 14th: Alessandra Sienna
(7 pounds, 4 ounces).

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.
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2016 Scholarship Update - $5,000 Total Awarded
Thank you to Jack Sobel for making the presentations to this year’s scholarship
recipients. Quoting from one recipient’s own work, Jack also quoted Ben
Franklin, saying “An investment in knowledge always pays the best interest,”
followed up with his own line: “The security and destiny of a nation depends
upon the sound education of its youth.” Great job, Jack!
Join us on May 20th at our monthly luncheon at the Kane Center to congratulate
our Scholarship winners in-person. They are an impressive group of young
adults with extremely bright futures.
I also want to extend a special thank you to all of our Scholarship Committee members for
their commitment to this cause:

Kristen Bishop

Nita Denton Fernando Giachino Janet Hartman

Finally, our thanks to Jack Sobel and his
ﬁrm Schwed, Adams, Sobel & McGinley,
P.A., and TD Bank for making ﬁnancial
contributions for our 2016 Scholarship
fund! See the insert for more information
on how any MCBA member or their friends/
family can participate in TD Bank’s Aﬃnity
Program where any existing or new account
generates a non-linked donation into the
Martin County Bar Association’s scholarship
fund.

Jack Sobel

Abby Spears

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank

If you are interested in joining the 2017
Scholarship Committee, make sure to check
the box on your 2016-2017 Membership
Application. All are welcome!
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Now Accepting Nominations For MCBA’s Professionalism Award
The recipient of the annual MCBA Professionalism Award must be a current
member of the Martin County Bar Association. The Professionalism Award
recognizes an attorney who has demonstrated or promoted outstanding
professionalism in Martin County, as deﬁned by exemplary ethical conduct,
character and integrity, respect for the legal system and all of its participants,
commitment to maintaining the highest levels of professional competence,
courtesy and civility, and commitment to serving clients, the community and
the public good.
Nominations will be accepted between April 1st and May 31st annually with the
award being presented at the annual Fall Judicial Reception. The nomination should outline
why the candidate is to be considered along with supporting rationale and list of related
accomplishments.
Send nominations to martincountybarassociation@msn.com. For questions, contact
Michelle at 772-220-8018.

Personal Injury
Trial Attorney
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561-694-6079
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(772) 288-4357
@
.

jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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Morbid Obesity, is it a disability under the Americans with Disabilities Act?
The Journal of American Medicine (JAMA) estimates that one-third of
U.S. adults are obese. Obesity-related conditions include heart disease,
stroke, type 2 diabetes and certain types of cancer. Can an employer deny
employment to an obese applicant, who: (1) denies having any disability or
physical impairment at the time of making the application, (2) is fully qualiﬁed
for the job, but (3) falls outside the employer’s policy related to BMI?
BNSF Railway Company had a policy to not hire a new applicant for a safetysensitive position if the applicant’s BMI equaled or exceeded 40. The purpose
behind the policy was the predisposition to develop an illness or disease in the future that
could lead to sudden incapacitation. Melvin Morris was obese and fully qualiﬁed in training
and experience for the job. After Melvin Morriss received a conditional oﬀer of employment,
it was determined that Morriss’s BMI exceeded BNSF’s BMI policy. Morriss was notiﬁed that
he was not qualiﬁed for the position, and the conditional oﬀer of employment was revoked.
Morriss sued BNSF Railway Company, claiming that BNSF discriminated against him under the
ADA on the basis of an actual disability, morbid obesity. He also claimed that BNSF regarded
him as disabled. The ADA makes it unlawful for a covered employer to discriminate against
any qualiﬁed individual on the basis of disability. To succeed on a disability-discrimination
claim under the ADA, a claimant must show that he was a qualiﬁed individual who suﬀered
discrimination that was based on a disability. The ADA deﬁnes a physical impairment as that
which substantially limits one or more major life activities, a record of such an impairment;
or being regarded as having such an impairment. An individual is regarded as having such
an impairment if he establishes that he was discriminated against because of an actual or
perceived physical impairment whether or not the impairment limits or is perceived to limit a
major life activity.
The ADA does not deﬁne physical impairment but the EEOC has deﬁned the term. The Eighth
Circuit Court of Appeals has recently decided that the plain language of the deﬁnition does
not include obesity as a physical impairment unless it is a physiological disorder or condition
and it aﬀects a major body system.
Notwithstanding the EEOC’s amicus brief arguing that an individual is not required to show an
underlying physiological cause to establish the impairment of morbid obesity, the Eighth Circuit
Court of Appeals aﬃrmed the district court opinion and concluded that an individual’s weight is
generally a physical characteristic that qualiﬁes as a physical impairment only if it falls outside
the normal range and it occurs as a result of a physiological disorder. Both requirements must
be satisﬁed before a physical impairment can be found.

Continued On Next Page...
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Thus, even if weight is outside the normal range, no matter how far outside that range, it must
be the result of an underlying physiological disorder to qualify as a physical impairment under
the ADA. Mr. Morriss lost his claim that his obesity was an actual disability. He did not prove it
to be a physical impairment and BNSF acted on its assessment of Morriss’s predisposition to
develop an illness or disease in the future, not a present condition. Thus, BNSF did not regard
him as having a disability. Morriss v. BNSF Railway, Case No. 14-3858 (8th Cir. April 5, 2016).

Look for your 2016-2017 Membership Renewal
in the mail in June.
The new Bar Year begins July 1st
Don’t let your membership lapse!
Enjoy your summer and we look forward to seeing you
back in August!
Membership Has It’s Privileges!
The MCBA website averages more than
8,000 visits a month and our links and
references to our members help each with
increasing their web presence and search
engine optimization!
Check us out today at
www.martincountybar.org.

AV rated Stuart law ﬁrm seeking experienced labor and employment law attorney.
Substantial experience required; existing book of business necessary. Partnership
potential; creative compensation arrangements available. Please include detailed
information regarding qualiﬁcations. Send resume to: cbailes@foxwackeen.com.
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March Madness Final Four Recap
More than 30 MCBA members and family/friends met at Hurricane’s in Palm City on
April 2nd for our Second Annual March Madness event. We would like to especially thank
our sponsor, Legal Graphicworks, as well as everyone else who attended. It was
not only great fun, great food and excellent basketball, we collected 3 huge boxes of
non-perishable food items to help the Treasure Coast Food Bank replenish their pantry
shelves. This is the time of year when donations are down and the need for supplemental
food for kids over the summer spikes. For more information on how you can help, visit
www.stophunger.org.
We hope you will join us next year no matter what team you root for!
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Join Lady Lawyers For Lunch At Sailor’s Return
Join us for the Lady Lawyer Lunches, typically on the last Friday of every
month at 11:30 a.m. at Sailor’s Return in Stuart. For your planning, here are
the scheduled dates remaining for 2016: May 27, August 26, September 30
and October 28. We will not meet over the Summer and there will be NO lunch
in November or December in light of the holiday season – but please watch
The Sidebar for announcements regarding the Annual Cookie Exchange!! We
hope you will join us!
Law Oﬃce Of

Stephen M. Lewen
Social Security Disability
Worker’s Compensation

Representing the injured and disabled
for over 36 years.

EXPERIENCE COUNTS!
2114 SE Rays Way, Stuart, FL 34994 Telephone: 772-288-1300 | Fax: 772-288-2135

W. Jay Hunston, Jr.
Mediator/Arbitrator/
Special Master
Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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Martin County FAWL recently presented a program for Martin County
Public Broadcasting regarding how to handle a police stop. Special thanks
to FAWL Board Member, Barbara Cook, for moderating the program, and
to Carrie Lavargna for all her hard work in putting the program together.
Also, special thanks to the following individuals for participating and making
this program possible: Nita G. Denton, Jerome Stone, Kathleen Lannon,
Marcus Johnson, Yesenia Carde, Christine Weiss, and Sheriﬀ Snyder.

Reminder:
Have you joined or renewed your membership with FAWL? Please feel free to contact Heather
Bridwell at heatherbridwell@stuart-law.net, or visit www.FAWL.org to check the status
of your membership. We have an exciting rest of the year planned for all of our members.
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Please Join Us!
The next Probate, Trust & Guardianship Committee meeting will be held
from Noon - 1:00 p.m. on May 12, 2016, at the Law Oﬃces of McCarthy,
Summers, Bobko, Wood, Norman, Bass & Melby at 2400 SE Federal Highway
(4th Floor) in Stuart.
Lunch will be provided as usual. If you plan on attending, please RSVP to
robert@zwebenlawgroup.com by May 5th at the latest.
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BOY, HAVE I GOT LOAN FOR YOU!
Private student loan providers have ﬁnally ﬁgured out what the bankruptcy
bar has been warning about for a few years now. They have ﬁnally come to
the realization that without meaningful employment, it doesn’t matter how
much education you have since lack of meaningful employment means folks
aren’t going to be able to pay their student loans once they graduate.
And, as the bankruptcy bar knows, being saddled with loans that are
impossible to repay, also impacts the rest of the economy by reducing or
delaying formation of new families, home purchases, autos, and the purchase
of all the other endless consumer needs that go with new households. Thus, the reasons to
push for Congress to change the bankruptcy code to once again allow the discharge of student
loans in bankruptcy.
But Private Student Loan Lenders (banks) have a better idea! Instead of making loans
to students, they (along with Sallie Mae) have decided to make Mom and Dad Loans! That
way it doesn’t matter if graduates can’t get a job after graduating, they could just tap mom
and dad’s money! Who knows? Once more parents and grandparents start having their Social
Security checks garnished, the hue and cry might be loud enough to ﬁnally get enough people
on Capitol Hill to act to allow discharge of student loans in bankruptcy.
This whole idea reminds me of advice someone once is reported to have said long ago, “If
someone knocks and says, Hi! . . . I’m from the government (or in this case, Private Lenders
and Sallie Mae) and I’m here to help you! . . . You should RUN!!!” The same holds true for
private student loan lenders and some of the “specialty schools” who write these loans for
tuition to unaccredited providers.
Speaking of student loan relief, in a recent case the bankruptcy court did allow the discharge
of a post law school loan that was taken for the purpose of studying to take the bar. The court
stated that this was diﬀerent from an education loan. Apparently, a loan taken to study for the
bar exam is diﬀerent in the eyes of at least one judge, from a loan taken to study to be able
to qualify, to take the bar exam!
Until Congress changes the law however, students, parents, and yes, even grandparents, need
to think twice before falling for this “ﬁnancial trap” disguised as an aid to higher education.
Need more information? Contact the Bankruptcy Committee or Jon L. Martin, Chair
@ jlm@jonlmartinlaw.com

Continued On Next Page . . .
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CRIMINAL LAW RULE 3.113 DEADLINE IS MAY 16, 2016
All attorneys who handle felony cases must comply with Florida Rule of
Criminal Procedure 3.113 by May 16, 2016. As a service to our members
and others who were not able to attend the in-person seminar in February, a
CD copy of the seminar, as well as the seminar materials, are available for a
fee of $20. For more information, please contact my oﬃce at (772) 261-8588
or by e-mail at katie@richterlawpa.com.
Note: this program is approved by the Florida bar for CLE’s and compliance
certiﬁcation regardless of attendance in-person or via the CD completion;
however, CD completion requires individual purchase for audit purposes.

***Reminder***
Member Benefit

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.

Susan B. Jacobson, L.M.H.C.
► Qualified Expert Witness
in Family and Criminal
Courts
► Social Investigator
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Coordinator

  "  # /# (( ' */ ,*$
 *   "*-* "" #"0(  '*' * #  # 0",
 * 0 #"0(   ', *,' "-'$

► FL Supreme Court Certified
Family Mediator
► Fellow in Psychotherapy
► Collaborative Law Mental
Health Professional
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Serving Martin, Palm Beach and Broward Counties
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561-558-1342
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Miller’s Minutiae
Charlize Theron recently made headlines when she complained that beautiful actresses
often ﬁnd themselves passed over for the best roles because their beauty intimidates
others. I ﬁnd this true for male attorneys and the best cases, as well. It’s a curse…
In April, Coastal Living Magazine recognized Stuart as the “Happiest Seaside Town
in America.” Of course, we have known that for a long time, but it’s nice to receive
the recognition on a national level. The article recognizing Stuart will also spotlight
downtown's Old Colorado Inn as the place to stay in town. As a close friend of the Inn's
proprietor, Steve Vitale, I take a little extra delight in this national recognition. Not just a
hotelier, Steve is also an attorney, and he has promised me he will both join the MCBA
and oﬀer room accommodations gratis to a few out-of-town speakers for our monthly
luncheons we plan to bring in next year. Welcome aboard and thank you, Steve...
Since I’ve spent the last few columns lauding my favorite TV shows and movies, here in my last Miller’s
Minutiae I need to return to my music favorites for the two or three of you who still read this silly column
for the music recommendations. (Hi, Dad!)…
My current tastes incline towards young singers singing old jazz in new ways. For example, I appreciate
that my daughters like Michael Bublé, yet to me he sounds like a young Harry Connick, Jr., doing his
impression of Frank Sinatra. That is, Bublé emulates a good guy who copies the right guy, but we’re now
several steps down the line from the original. Sort of like a copy of a copy of an important document you
try to introduce into evidence even though the copying has blurred the text—it’s just not the same…
I prefer originals. Stacey Kent is one of those. A graduate of Sarah Laurence who studied ‘Comparative
Literature’ (a classic pre-law major if I ever heard one), she has emerged over the last few years as a
chanteuse perhaps one day worthy of the greats. I could name any number of standards she interprets
you should check out, but my favorite is her take on the classic More Than You Know. If you like current
well-known jazz artists like Diana Krall and Norah Jones, then please check out Ms. Kent…
If you are on Twitter, I hope you are following our @MartinCountyBar account. In the last year, we grew
the account from seven followers to 287, at last count. We are growing, and I think our other social media
eﬀorts, along with the Twitter account, have raised our MCBA proﬁle among members of the Florida Bar at
large. And if you are not on Twitter, well what are you waiting for? An engraved invitation? Please ﬁgure it
out and become another of our @MartinCountyBar followers! And while you are at it, add my account—
@MillerAppeals—to those twitterers you follow, as well…
One last rock-n-roll recommendation to end the column for the bar year: check out Little Barrie, the band
behind the theme to Better Call Saul. Start with their song Why Don't You Do It and work your way out
from there. This is garage rock at its modern best. When I stop liking garage rock, please just put me out
to pasture...
And with that…until I see you at the next Bar luncheon, don’t forget—it’s a great day to be a lawyer in
Martin County!
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We have everything your practice needs.
• Business Checking Choices
• Business Lending Solutions
• FREE Access to TD Bank
BusinessDirect Online Banking
• Longer Hours & Weekends
to Fit Your Schedule
• TD EscrowDirect – 24/7 Online Access to
Your Escrow Accounts
To learn what TD Bank can do for your
practice, contact Nicole Hibbs, Treasure Coast
Business Banker & Relationship Manager at
1-772-828-9739 or nicole.hibbs@td.com, or
connect to www.tdbank.com/smallbusiness.

TD Bank, N.A. | Some fees and restrictions may apply. Fees may apply for optional services. Please see your TD Bank BusinessDirect Account Agreement for more details. Loans subject to credit approval. | Equal Housing Lender.

The MCBA Wishes You & Yours a
Happy Mothers Day!

110516.1-LM-C-FL13_Martin_Co_Bar_8x4.75.indd 1

3/20/13 11:36 AM

Your Local Elder and Special Needs Law Team

Visit us at
www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details
• Committee Information
• Important Links
• And More . . .

Nicola J. Melby
Donna R. McMillan
Certiﬁed Elder Law Attorney
Master of Social Work
by the National Elder Law Foundation
Attorney
and the Florida Bar
drm@mccarthysummers.com
njm@mccarthysummers.com

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications
Long Term Care Planning
Estate Planning
Wills & Trusts
Probate
Guardianship
Veterans’ Beneﬁts

2400 S.E. Federal Highway, 4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803
www.McCarthySummers.com

Integrity. Dedication. Solutions.
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Foreclosure Case Law Update
1. Jorge and Jeanette Sosa v. The Bank of New York Mellon f/k/a The
Bank of New York as Successor in Interest to JP Morgan Chase Bank,
N.A., as Trustee for Structured Asset Mortgage Investments II, Inc. Bear
Stearns ALT-A Trust 2005-2, Mortgage Pass-Through Certiﬁcates, Series
2005-2, 4D14-810 (Fla. 4th DCA March 23, 2016). The Bank of New York
Mellon (“BONY”) ﬁled suit with a cause of action for foreclosure and a count
to reestablishment a lost note. The Note attached to the Complaint bore a
blank endorsement from the original lender. At trial BONY oﬀered the original
Note into evidence, which bore a special endorsement to JP Morgan Bank as
Trustee (“JP Morgan”). Additionally, BONY called an employee of Wells Fargo
Bank, N.A. (“Wells Fargo”) as its sole witness, alleging that Wells Fargo was the servicer for the
loan. The Wells Fargo witness testiﬁed that she knew that BONY acquired the Note from JP
Morgan from research she had done on the internet. There was no additional evidence presented
to establish the relationship between JP Morgan and BONY with respect to the Note in question.
At the conclusion of the Trial the lower Court entered judgment for BONY. On Appeal the Fourth
District Court of Appeal agreed with the Sosa’s that BONY failed to establish standing and reversed.
Speciﬁcally, the Fourth found that a special endorsement is payable to the person so specially
endorsed under Fla. Stat. § 673.2051(1) and if the bank is seeking to enforce a note specially
endorsed to another entity they are a non-holder in possession. In order to prove authority to
enforce the specially endorsed note, the non-holder in possession must show same through,
“(1) evidence of an eﬀective transfer; (2) proof of purchase of the debt; or (3) evidence of a valid
assignment.” As none of these elements was proved by BONY in this action, it failed to establish
standing and the Fourth reversed and remanded for the entry of an order of involuntary dismissal.
2. Vitaly Alekseyev and Irina Alekseyev a/k/a Irina Shapiro v. U.S. Bank National Association,
as Trustee, Successor in Interest to Bank of America, National Association as Trustee
Successor by Merger to LaSalle Bank, N.A., as Trustee for WAMU Mortgage Pass-Through
Certiﬁcates Series 2006-AR15 Trust, Club Two of Hallandale Condominium Association,
Inc. and Beach Club Master Association, Inc., 4D14-2668 (Fla. 4th DCA March 23, 2016).
Final Judgment of Foreclosure was entered for original Plaintiﬀ in lower Court on May 11, 2010.
Approximately two (2) years after judgment was entered the Alekseyev’s moved to vacate the
Final Judgment arguing that the original Plaintiﬀ did not have standing. The Motion to Vacate
was granted by the lower Court. The Plaintiﬀ was substituted to U.S. Bank, et al and the case
went to Trial; again with judgment for the Plaintiﬀ. The Alekseyev’s appealed and the Fourth
District Court of Appeal found that the lower court lacked jurisdiction to vacate the original Final
Judgment of Foreclosure as the Final Judgment entered while the original Plaintiﬀ failed to
establish standing is “voidable, not void.” As such, Fla. R. Civ. P. 1.540(b)(4) did not apply and
the lower Court lacked jurisdiction to vacate the Final Judgment entered in 2010. As a result,
the Fourth reversed and remanded with instructions to vacate the Final Judgment entered on
March 13, 2014, and reinstate the original Final Judgment.
For more information, I can be reached at: jmv@mccarthysummers.com.
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FIVE WAYS TO CREATE A
SUCCESSFUL MEDIATION
If the subtle art of creating a successful mediation presents
challenges to you, read on. If, on the other hand, you are at ease
in the mediation arena, the Committee values any thoughts or
techniques which might assist in creating a successful mediation
for colleagues:
1. Get “Buy In” From Your Client to Compromise: No mediation
should be undertaken unless you and your client are prepared to make a reasonable attempt to
compromise. Brief your client thoroughly. Negotiating strengths and weaknesses present issues
for compromise. Clients must understand at the time of your pre- meeting it’s a thin pancake that
doesn’t have two side and the party who is determined to “win” is wasting everybody’s time and
money
2. Establish Trust with Your Opposite Mediating Advocate: Critical to a mediating advocate to achieving
success in mediation is to establish trust with the mediator, opposite mediating advocate and client.
This is so, because negotiations involve developing credibility and a level of risk. Therefore, getting
negotiations oﬀ the ground often is very tricky business.
3. Methods to Develop Trustworthiness: Be the initiator of good will. As soon as mediation is scheduled
call your opposite mediating advocate. Have an informal conversation and make sure that he
knows that a mutually satisfactory resolution is your goal. At mediation conﬁrm your goal stated
during the phone call. Talk in simple, easily understood language for the beneﬁt of both parties. If
technical jargon or lingo or matters of law are necessary, take time to explain why you are using it
and its meaning. Have your opposing mediating advocate concur or give his understanding of the
jargon, lingo or legal issue . Continue sending the message that you are committed to a mutually
successful resolution.
4. Establish Rapport by Balancing and Inquiry: Remember your mediation goal is to have the other
side and mediator understand your positions, respect your point of view and agree to a solution
that your client can accept and end the dispute. This requires courtesy and professional demeanor
in all comments and questions. Include opposite parties in discussion. Talk too much and you
will be tuned out. Challenging the opposite mediating advocate or party particularly with closed
questions, lectures or opinions creates animosity rather than the rapport and harmony that you
seek to encourage.
5. Make an Oﬀer. I try not to speak in absolutes. However, the next thought comes as close as I will
and still feel comfortable. Start negotiations with a ﬁrst number that supports your case analysis.
This indicates that you are fully prepared, have a good grasp of their case factually and legally, are
familiar with the strengths and weaknesses of both sides and are extremely serious about reaching
a mutually beneﬁcial resolution to the case.
____________________
1
Often we forget the mediator is precluded from oﬀering advice on legal issues. Rule: 10.370 (c.).
Article submitted by Martin G. Holleran, Esq.
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Evanto v. Federal National Mortgage Ass’n, Case No. 15-11450 (11th Cir.
2016).
Failure to provide a payoﬀ statement is not a Truth in Lending Act violation that
is “apparent on the face of the disclosure statement provided in connection
with [a mortgage] transaction.” Assignees of the original lender are not
liable for violations not apparent on the face of the disclosure statement,
and accordingly, a servicer is not liable for the failure to provide the payoﬀ
statement.
Siegle v. Lee County, Case No. 2D15-3293 (Fla. 2d DCA 2016).
Laches can be raised as defense in code enforcement actions.
Onewest Bank, FSB v. Nunez, Case No. 4D13-4817 (Fla. 4th DCA 2016).
Reference to, as opposed to incorporation of or taking subject to, a simultaneously issued
mortgage does not make a promissory note non-negotiable.
Brock v. Garner Window and Door Sales, Inc., Case No. 5D14-1472 (Fla. 5th DCA 2016).
A suit for construction defects is governed by the four-year statute of limitations for construction
defects, even if the contractor was unlicensed.
Meritage Homes of Florida, Inc. v. Lake Roberts Homeowners Association, Case No.
5D14-2019 (Fla. 5th DCA 2016).
The homeowners at a members’ meeting, not the developer at a board meeting, may waive
association reserves pursuant to Florida Statute section 720.303 (6)(f).
Americold Realty Trust v. Conagra Foods, Inc., --- S.Ct. ----, 2016 WL 854159 (2016).
Unincorporated entities possess the citizenship, for diversity purposes, of all their members.
Williams v. Victim Justice, P.C., --- So. 3d ----, 2016 WL 886563 (Fla. 2d DCA 2016).
A prejudgment “motion to preserve assets” is a motion for a preliminary injunction, and must
meet all the requirements of a motion for a preliminary injunction.
Houri v. Boaziz, Case No. 3D14-1836 (Fla. 3d DCA 2016).
While the relationship between joint venturers is dictated by ﬁduciary responsibilities, the
relationship between members of limited liability companies is dictated by the statutory
duties of good faith and fair dealing and those other requirements set forth by any operating
agreements.
Lopez v. JP Morgan Chase, N.A., --- So. 3d ----, 2016 WL 899873 (Fla. 4th DCA 2016).
The Fourth District adopts the “substantial compliance” test for conditions precedent.
Ortiz v. PNC Bank, N.A., --- So. 3d ----, 2016 WL 889347 (Fla. 4th DCA 2016).
The attachment of a copy of the note to a complaint does not conclusively and necessarily
prove that the lender had actual possession of the note at the time the complaint was ﬁled, but
establishes a rebuttable presumption suﬃcient to defeat a motion for involuntary dismissal.
Lane v. Cunniﬀe, --- So. 3d ----, 2016 WL 892358 (Fla. 4th DCA 2016).
In order to determine the homestead exemption to sale proceeds, a trial court must determine
how much of the proceeds the seller intended, prior to and at the time of the sale, to reinvest
in another homestead within a reasonable time and how much of the proceeds Seller had kept
separate for that purpose.
Continued On Next Page . . .
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Companion Property & Casualty Insurance Co. v. Category 5 Management Group, LLC,
--- So. 3d ----, 2016 WL 1051790 (Fla. 1st DCA 2016).
A stranger to a contract that is not an intended third-party beneﬁciary has no standing to advance
arguments regarding interpretation of the contract.
Bugware, Inc. v. Williams, --- So. 3d ----, 2016 WL 1051827 (Fla. 1st DCA 2016).
Even if the signature on a contract is preceded by the word “by” and accompanied by language
identifying the signer as a corporate oﬃcer, the contract must be read as a whole as other parts
of the contract may indicate agreement to bind both the person individually and the entity.
Binn v. Florida Power and Light Co., Case No. 2D14-1636 (Fla. 2d DCA 2016).
A perpetual easement may not be eliminated by amending restrictive covenants to not include
the easement; the easement holder must consent to its easement being eliminated.
Marathon Sunsets, Inc. v. Coldiron, --- So. 3d ----, 2016 WL 1047778 (Fla. 3d DCA 2016).
The Doctrine of Impossibility of Performance applies to deed restrictions, including restrictions
requiring aﬃrmative action such a rebuilding a torn-down fence.
Mirzataheri v. FM East Developers, LLC, --- So. 3d ----, 2016 WL 1039124 (Fla. 3d DCA
2016).
So long as all owners of the property join in the sales contract, the sale of homestead property
can be enforced through speciﬁc performance.
Cornerstone Investment Funding, LLC v. Painted Post Group, Inc., --- So. 3d ----, 2016 WL
1065973 (Fla. 4th DCA 2016).
The obligation to make payments on a debt in the State of Florida is, without more, insuﬃcient
to confer long-arm jurisdiction under Florida Statute 48.193.
Shaﬀer v. Wells Fargo Bank, N.A., --- So. 3d ----, 2016 WL 1062807 (Fla. 5th DCA 2016).
Florida Statute section 702.06 permits a trial court, in the foreclosure action itself, to limit a
plaintiﬀ’s right to a deﬁciency judgment, but the legal or equitable reasons for doing so must be
set forth in the order or judgment limiting deﬁciency.
Bishop v. Ross, Earle & Bonan, P.A., Case No. 15-12585 (11th Cir. 2016).
A notice to a debtor under the Fair Debt Collection Practices Act (F.D.C.P.A.) must inform the
debtor that any disputes must be in writing. Likewise, a communication to a debtor’s attorney
qualiﬁes as a communication to the debtor herself.
Endsley v. Broward County, Case No. 4D14-3997 (Fla. 4th DCA 2016).
Receipt of multiple homestead exemptions is speciﬁcally prohibited by the language of Article
VII, section 6(b) of the Florida Constitution and Florida Statute section 196.031(5).
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you
wish to receive the expanded, weekly version of this Report.
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Please Join Us!
Join us on May 11th (Noon) for this month’s Family Law
Committee meeting at the Law Oﬃce of Crary Buchanan
(759 SW Federal Highway) in Stuart.Our guest speaker
will be Magistrate Terry Slusher and we look forward to his
perspective as he brings us “Magistrate 101.”
Lunch will be provided as ususal. If you plan on attending,
please RSVP to susan@crarybuchanan.com by May 6th
at the latest. We hope to see you there!

L

D
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Willie E. Gary, Esquire will be the Guest Speaker on May 1st (10 a.m.) at
St. Monica’s Episcopal Church (800
Central Avenue in Stuart); the topic will
be: Miranda – More Than Words.
Refreshments will be served following
the service.
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L, Jo d Leglatiо
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).
42

City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please Join Us for MCBA’s May 20, 2016 CLE Luncheon Meeting
When:

Friday, May 20, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Small Iceberg Wedge (fresh diced tomato & crumbled gorgonzola) with house balsamic
or bleu cheese dressing; Chicken Bruschetta (grilled chicken breast topped with a fresh
tomato basil bruschetta and mozzarella cheese) served with seasonal vegetables and
red roasted potatoes; Mini Chocolate Cake with a drizzle of strawberry sauce. *Specialty
meals available upon request.

Speaker: Thomas Bakkedahl, Chief Assistant State Attorney – 19th Judicial Circuit
CLE:
RSVP:

1 General CLE
RSVP: No later than Monday, May 16th - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

