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Celebrating America - One Small Step
In May, I will proudly end my MCBA presidency with
a “Celebration of America” at the annual installation
banquet and a celebration of this great country could
not be complete without recognizing our contribution
to space travel. Some parts of the world still haven’t
figured out how to peacefully live together and,
meanwhile, we are building devices to go to Mars. And so, I dedicate
this article to my space fascination.

Law & Bar Related Committee Reports:

Admiralty (Pg. 27)
ADR (Pg. 37)
Appellate (Pg. 34)
Bankruptcy (Pg. 30)
Employment & Labor (Pg. 32)
Family (Pg. 21)
FAWL (Pg. 29)
Judicial Relations (Pg. 9)
Justice Teaching (Pg. 8)
Lady Lawyers (Pg. 31)
Law Library (Pg. 10)
Paralegal (Pg. 14)
Probate, Trust, Guard. (Pg. 13)
Pro Bono (Pg. 21)
Real Property (Pg. 18)
Scholarship (Pg. 36)
Small & Solo Practice (Pg. 14)
Social (Pg. 4)
Trial Law (Pg. 23)
Tennis (Pg. 33)
YLD (Pg. 13)
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It all started with my dad. As a child, my dad would often put my
brother and me to bed with stories about his astronomy class that he
attended in high school. He talked about Copernicus, Galileo and
Newton. Each time he told us astronomy stories, he ended saying
“The universe is inﬁnite…it never stops! It goes on forever! Can
you imagine that?” At four, I couldn’t imagine it and even today it is
amazing to think that our universe could be inﬁnite.

N

Published monthly, excluding July, by
the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
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martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.
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My dad planted a seed. Decades later, I am no less intrigued by space. Many will relate to
me when I say that I was sad when I heard NASA announce the end of the space shuttle
program in 2011. I recently visited NASA, and was more saddened to see the space shuttle
Atlantis on display in a museum…now a part of history. I showed my four-year-old son the
shuttle and said, “I saw that thing go into space when I was a kid,” just the same as my dad
showed me a Douglas DC-3 at the Smithsonian Museum and said, “I used to ﬂy on that
when I was kid.”
The good news is that we are continuing our exploration into space. Since the demise of the
shuttle program, NASA has announced the Orion program. Orion is a spacecraft that will take
humans further into space than they’ve ever gone. In fact, NASA plans to launch an unmanned
Orion capsule to orbit the moon in 2017 and then plans to send a manned mission beyond
the moon to an asteroid in 2024. Hollywood has long dramatized the potential cataclysmic
eﬀects of asteroids hitting Earth. Interestingly enough, Orion’s upcoming asteroid missions
plan to retrieve an asteroid boulder from near-Earth and redirect it into a stable orbit.
My fascination with space continued in elementary school. I never missed a shuttle launch.
Standing in a schoolyard, I cried 30 years ago as I saw the space shuttle Challenger explode
during launch. Much the same as 9/11 is permanently scarred in my mind, the Challenger
disaster is a close second. The engineers at Lockheed Martin have designed Orion and
the new SLS Launch system with a launch abort protocol which will allow future astronauts
to avoid loss of life during launch emergencies. Given this progress, it seems that perhaps
our children will never have to watch the loss of human life as they see future rocket ships
take oﬀ.
Further down the line, our children, and us, if we are lucky, will see Orion deliver men and
women to Mars. After all, that is NASA’s long-term objective with the Orion program. And,
the above plans seem to be on course. Back in December Congress proposed allocating
$19.3 billion into NASA’s budget giving it a massive boost and allowing it to continue full
steam on Orion. This is the largest budget increase that NASA has seen in ten years.
As an adult, who was inspired by his father to appreciate the universe, I can stomach a $19.3
billion dollar NASA budget. But, there are many who cannot. In our lifetime, a brave astronaut
will take one small step onto an asteroid and another giant leap onto Mars. Regardless of how
you feel about the cost, you have to admit it’s a pretty darn exciting time to be an American.
Sincerely,

Chad C. Hastings, 2015-2016 MCBA President
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MCBA CLE Luncheon Meeting
MARCH 18, 2016

Please Join Us!
O Friday, March 18, 2016, the Executive Board of the MCBA invites its
On
members, prospective members, and any guests to join us for our monthly
m
CLE luncheon meeting at the Kane Center in Stuart at 11:45 a.m. Our guest
C
sspeaker is Robert P. Watson, Ph.D.
R
Robert
Watson - historian, author, professor, political commentator,
ccommunity leader - has published 35 books on history and politics, ﬁve
Robert P. Watson, Ph.D. w
works of ﬁction, and hundreds of scholarly journal articles, book chapters,
and reference essays. Watson founded and for many years edited the
journal White House Studies, was assistant editor and reviews editor of The Social Science
Journal, and has served as a board member with several other academic journals, as well
as with the Harry S. Truman Foundation, Calvin Coolidge Memorial Foundation, and George
McGovern Center for Leadership and Public Service.
Professor Watson has been interviewed thousands of times by media outlets around the
country and world, including CNN, MSNBC, Fox News, USA Today, The New York Times,
NPR, the BBC, and has appeared on Hardball with Chris Matthews, The Daily Show with
Jon Stewart, C-SPAN, Book TV, The Washington Journal, Voice of America, and the debut
program for American History TV, to name a few. He is also the long-time political analyst
for WPTV 5 NBC, a regular guest on the Sunday morning news shows To the Point (on
WPTV 5) and Issues (on WPBT 2 PBS) in Florida – just to name a few.
He has also interviewed many noted political leaders for television or in public forums and
is active in an array of local initiatives. A full Biography for our esteemed guest speaker can
be found on the MCBA website.
We look forward to an insightful and engaging program and thank our CLE Luncheon Sponsor:

We anticipate another great turnout – to RSVP, please call (772) 220-8018 or email
martincountybarassociation@msn.com. The lunch is free to MCBA members and judges;
guests are welcome to attend and may pay the $25 guest fee at the door.*
RSVP is required for all attendees and we hope to see you there!
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
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2016 Upcoming Events
We hope you will join us for our upcoming 2016 Social
Committee events.Contact us for more information
or to get involved at: nikitmarshall@gmail.com or
jason@jasonbergerlaw.com. Here’s to a great 2016!

Discounted Annual Banquet Tickets Are Now Available!
Please Join Us For MCBA’s Annual Installation Banquet
Theme: Celebrating America 2016
Tickets are ﬁrst come, ﬁrst served. Final deadline to purchase tickets is May 4, 2016.
Table reservations are available (call 772-285-6245 for details); all others are open seating.
MCBA Members, Sponsors & Their Guests
MCBA Non-Members & Their Guests
$100 each if received prior to March 15, 2016 $115 each if received prior to March 15, 2016
$115 each after March 16, 2016
$125 each after March 16, 2016
Judiciary – no charge*
*Judiciary are invited to attend at no charge (RSVP Required) and their guests receive member rates.

Mail checks made payable to Martin County Bar Association with list of attendees to:
Martin County Bar Association
c/o Niki T. Marshall, Esquire
Marshall Law
850 NW Federal Highway, Suite 454
Stuart, FL 34994
See Page 5 for more event information and Page 6 for sponsorship details.
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The President and Executive Board of the
Martin County Bar Association
request the pleasure of your company
at
The 2016 Annual Installation Banquet

“ Celebrating America”
Mariner Sands Country Club
On Saturday, May 21, 2016
at half past six in the evening
Black Tie Optional

Open Bar

Authentic White House State Dinner Menu
Enjoy Special Entertainment, Dancing, Prizes & Casino
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(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 8 free tickets to Banquet
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PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 6 free tickets to Banquet
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PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 4 free tickets to Banquet
P
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P
P
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OOM
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OUR PONSOR

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet
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ILVER

PONSOR

(Only 4 Available)

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet
ONGRESSIONAL

RONZE

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ¼ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 1 free ticket to Banquet
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P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 2 free tickets to Banquet
OSE

ARDEN

OPPER

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free business card advertisement in 1
edition of monthly MCBA newsletter
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DBA Hobart Deposition Services
in Martin and St. Lucie Counties

SUSAN B. JACOBSON, L.M.H.C, P.A.
QUALIFIED EXPERT WITNESS
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JUDGE CYNTHIA L. COX RECEIVES DISTINGUISHED JUDICIAL SERVICE AWARD
The Honorable Cynthia L. Cox received the 2016 Distinguished Judicial
Service Award at a ceremony held on January 28, 2016 at the Supreme Court
of Florida. The award, which honors outstanding and sustained service to
the public especially as it relates to support of pro bono legal services, was
presented by Chief Justice Jorge Labarga.
In 1996, as a lawyer with a solo practice in Vero Beach, Cox was honored
with The Florida Bar President’s Pro Bono Service Award for the 19th Judicial
Circuit. Later that same year, she was elected circuit judge. Although the
judgeship ended her ability to help individual clients on a pro bono basis, it did not inhibit her
drive to serve and improve the administration of justice.
Since taking the bench, she has consistently sought innovative ways to improve access to
justice, educate attorneys, and promote the value of pro bono service. In her initial assignment
to the family division, she created a website to provide attorneys with forms and calendars,
conducted quarterly CLE family law updates, held night court, and created a family self-help
guide, a domestic violence diversion program and several other processes to improve access
for pro se litigants.
Cox also has recruited and trained attorneys for the guardian ad litem program and sought
attorneys to provide pro bono legal assistance.
Perhaps most importantly, Cox has been a champion of the legal rights of people suﬀering
from mental illness. She was a driving force behind the establishment of the ﬁrst mental health
court in the 19th Circuit in St. Lucie County in 2006 and later in Indian River County in 2015.
Cox mentors new judges, educates physicians and law enforcement oﬃcers about domestic
violence, and serves with various court work groups and local bar associations. She provides
more than 200 pro bono and service hours annually. She is a graduate of Florida State
University’s Colleges of Business and Law.
The MCBA congratulates The Honorable Cynthia L. Cox on receiving The 2016
Distinguished Judicial Service Award!

J

T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact Judge Roby at:
772-288-5560, robyw@circuit19.org or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!
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Judicial Term Limits May Be On The 2016 Ballot
On Thursday, January 21, 2016, the House Appropriations Committee voted
and approved Bill HJR 197, which would impose limits on the length of time
a judge can serve on the Florida Supreme Court or appellate courts.
If on the 2016 ballot, the proposed law would limit terms to 12 years for judges
who serve on the Florida Supreme Court and appellate courts, although it will
allow some longer terms if judges are appointed to partial terms. No current
members of the bench would be aﬀected, and trial-court judges would not
face term limits. Currently, the law states that judges must retire when they
reach 70.
Many lawyers and the Florida Bar oppose the measure, citing concerns of a high attrition rate
in the judiciary, as well as lawyers being elected who are not qualiﬁed to serve. Critics note
that District Court of Appeal judges are paid roughly $154,140 a year in Florida. This salary
is signiﬁcantly less than in other large states, and less than what many lawyers earn at top
law ﬁrms or in successful private practices. This adds to their concern of quality-candidates.
The Florida Bar has even hired a lobbyist, Paul Hawkes (a former appellate judge), to ﬁght
the proposal.
Proponents of the Bill point out that other members of the government face term limits as a
way of “checks and balances.” Supporters also believe term limits enable the voter to have a
way of controlling quality in the judiciary. If the measure passes the House, then term limits
will be on the 2016 Ballot for Florida voters to decide come this November.
What do you think? Are term limits a good idea? Do you support the Florida Bar hiring a
lobbyist to ﬁght the proposal? Email me at bwagner@kibbeylaw.com whether you would
vote for or against the proposal, and I will put the results in the next SideBar issue (results will
be anonymous, of course).
Law Oﬃce Of

Stephen M. Lewen
Social Security Disability
Worker’s Compensation
Representing the injured and disabled
for over 36 years.
EXPERIENCE COUNTS!
10 SE Central Parkway, Suite 315
Stuart, FL 34994
Telephone: 772-288-1300 | Fax: 772-288-2135

Receptionist Part-Time (Stuart)
for Law Oﬃce
Part time receptionist needed for busy litigation
oﬃce to answer phones, take messages, light
ﬁling, greeting clients and other light oﬃce duties.
Candidate must be punctual and organized.
Microsoft and Outlook experience necessary. 20
hours per week (10:00 a.m. to 2:00 p.m. M-F),
additional hours occasionally required. Salary:
$11.00/hour. For more information, contact:
susanenickey@aol.com
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Law Library Update
The CLE seminars noted below are available free of charge to all MCBA
members through the Law Library.*
•Environmental and Land Use Law (including medical marijuana regulation
in Fl., Planning for pedestrians, bikes and cars, legislative forecast, renewable
energy and more) - good through 12/11/2016 - Credits: 5.0 general, 1.0 ethics;
Certiﬁcation hours: 4.0 City, County, Local Government
•

Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0 Ethics;
Certiﬁcation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business Litigation, 5.5
Civil Trial, 3.0 Appellate Practice

•

Basic Trial Practice - good through 8/27/16. Credits: 7.0 General

•

Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through
9/6/2016. Credits: 5.0 General; Certiﬁcation Hours: 4.0 Family Law

•

Mediation Seminar (15 discs) - Many credit hours including CLE credit hours were donated
by Oliveann Lancy

•

Survey of Florida Law - good through 11/14/16 – Credits: 12.0 General, 3.5 Ethics;
Certiﬁcation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & Local
Government, 1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal Trial,
.5 Education, 1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/Federal
Government & Administrative Practice, 1.0 Wills Trusts & Estates

•

Litigation Employment Law Claims - good through 5/13/16 – Credits: 8.0 General, 1.0
Ethics; Certiﬁcation Hours: 6.0 Labor & Employment

•

Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

•

Criminal Law Update - good through 6/4/2017. Credits: 6.0 general, 1.0 ethics; Certiﬁcation
hours: 6.0 Criminal Appellate, 6.0 Criminal Trial
Audio Seminars Coming Soon:

•
•
•

Essentials of Elder Law
Wills, Trusts and Estate Certiﬁcation Course and Advance Practice
Guardianship Law

*Non-members have access to materials with a refundable deposit and rental fee.
Continued On Next Page . . .
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Library Move:

Continued From Previous Page . . .

The Martin County Commission has decided to move the Law Library to Blake Library. The
timetable for the move has yet to be established. More information on the transition will be
provided in upcoming issues of The SideBar. The Law Library located in the courthouse is
currently open Monday – Thursday (Noon - 4:30 p.m.)
Pros:
1. Open whenever Blake is open rather than the limited hours the library had been open at
the court house.
2. Much more visible.
3. No need to go through security to use the library.
4. No need to be buzzed in to access the library
Cons:
1. Inconvenient location for anyone, attorney or general public, who needs quick access to
forms or research.
2. Loss of a beautiful location for the library with a great view.
3. Loss of a place for attorneys or general public to access computers and copier at the
courthouse.
More information on the transition will be provided in upcoming issues of The SideBar.
Please e-mail me with your seminar requests: ebuetens@metrolink.net. To check on existing
seminar availability call Dawn at the Law Library, 221-1427.

Personal Injury
Trial Attorney
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jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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HAPPY HOUR AND COURTHOUSE TOUR
HAPPY HOUR
Please join the YLD and other members of the MCBA for
Happy Hour on Thursday, March 24th at Sailor’s Return at
5:30 p.m. Mark your calendars now. No RSVP required.
We hope to see you there!

SECOND ANNUAL AFTERNOON AT THE
COURTHOUSE AND TOUR
We are working on plans for this event, which will be held Friday, April 22nd, beginning at 3 p.m.
at the Martin County Courthouse. (Please note change in date from prior announcement.)
The event will include a meet and greet with judges from the County and Circuit Court, a
“behind the scenes” tour of the courthouse, and informative presentations by Judges and
the Clerk’s oﬃce. This event was a huge success last year and we are hoping to have a
huge number of attendees again this year. Attendees are invited to join YLD for Happy Hour
following the courthouse tour at the Coﬀee House Blue Door in Stuart (program estimated
to conclude at 5:00 p.m.)
This event is open to all members of the MCBA, law students, paralegals, and support staﬀ.
Interested in attending? RSVP required. (At this time we are not limiting the number of
attendees but this may change; therefore, RSVP early!) Please RSVP by email with “Court
House Tour RSVP” in the Subject line to: martincountybarassociation@msn.com.
Questions? Please contact Abby or Kathryn at: aspears@kslattorneys.com or
Kathryn@roegierslaw.com. Please also email us if you have any speciﬁc questions or
topics you would like us to suggest for our speakers to address during the program.

P
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Please Join Us!
The next Probate, Trust & Guardianship Committee meeting will be held
from Noon - 1:00 p.m. on March 10, 2016, at the Law Oﬃces of McCarthy,
Summers, Bobko, Wood, Norman, Bass & Melby at 2400 SE Federal Highway
(4th Floor) in Stuart. Lunch will be provided as usual. If you plan on attending,
please RSVP to robert@zwebenlawgroup.com by March 3rd at the latest.
Please mark your calendars for our last meeting of the 2015-2016 Bar year
which will be held on May 12, 2016.
13
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Join Us On St. Patrick’s Day!
Brandon V. Woodward, Chair of the Small & Solo Practice
Committee and myself, leading the Paralegal Committee, are
excited for the 6th Annual Joint Committee Meeting being held
on March 17th. See all the exciting details on Page 15. We
hope you will come out and join us!
There is also a wonderful opportunity for a Paralegal in the
community who is interested in leading the MCBA Paralegal
Committee for the 2016-2017 season. If you are interested,
or know someone who might be, please let me know; I can
be reached at mcbaparalegalcommittee@gmail.com. Because e-mail does not always
go through, please visit and “like” MARTIN COUNTY BAR ASSOCIATION PARALEGAL
COMMITTEE Facebook page to receive instant notiﬁcations of events and notices. You may
instant message me on that page as well.

Join Us For Our 2nd Annual March Madness Social!
Join us for a drink (or 2), appetizers, Final Four
basketball and great company!
When: April 2, 2016 (4:00 p.m. - ?)
Where: Hurricane’s Tiki Bar in Palm City
Cost: 2 or more non-perishable food items per person for local food bank(s)
RSVP: Email martincountybarassociation@msn.com by March 25th
Thank you to our sponsors:
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After the MCBA crushed the North County Section of the Palm Beach Bar (NCS) last year, the
NCS returned the favor this year. A hard fought 7 innings produced only ﬁve runs for the MCBA
and in the end it was not nearly enough against the 25 runs scored by the NCS.

The catch of the game goes to Dana Earle who pulled one in from deep center ﬁeld. The
Honorable Laurie Buchanan hit her way to base twice. Niki Marshall, Heather Bridwell and
Dana Earle all contributed to the oﬀense with hits, but the high powered oﬀense of the men could
not generate the momentum needed to win the day, though Ray Robison, Casey Williams and
the rest of the guys certainly tried.
On the defensive side, Honorable Curtis Disque was rock solid on ﬁrst base and Bryan
McLaughlin and Ryan Grazi were their usual steady and reliable selves on third base and
shortstop, respectively.
Jerome Stone provided some amazing throws, including one that sent a message to the entire
Palm Beach dugout. Chad Hastings and Tom Weiksnar handled most of the pitching.
Chief Judge Jeﬀery Colbath was the umpire and seemed to stay reasonably fair (he is a lifelong
resident of Northern Palm Beach County – just sayin’). Thank you Judge, we can’t blame this
one on you.
The event could not have happened without the hard work of Lynne Poirier and Michelle
Katzman. Also, thank you to Kevin Mulligan and Spiral Technologies for the new team dugout
banner and for supplying the public address system. Larry Strauss did a ﬁne job of announcing.
The whole game was captured in pictures by Olga and Robert Hamilton (thank you for those
shown here and visit the MCBA website Photo Gallery for more).
Finally, thank you to our hosts, The North County Section of the Palm Beach Bar, for a fun event
and lunch from Park Avenue BBQ. We look forward to the rematch!
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Buehrle v. City of Key West, --- F.3d ----, 2015 WL 9487716 (11th Cir. 2015).
Tattoos are a form of speech protected by the First Amendment, and
governmental zoning prohibiting tattoo parlors must comply with First
Amendment requirements.
Hiles v. Americare Home Therapy, Inc., --- So.3d ----, 2015 WL 9491847
(Fla. 5th DCA 2015).
Referral sources are not a legitimate business interest, i.e., are not protected
under Florida Statute section 542.335; conﬂict certiﬁed with Infinity Home
Care, L.L.C., v. Amedisys Holding, LLC, 40 Fla. L. Weekly D2589b (Fla. 4th
DCA Nov. 18, 2015).
The Lake Hamilton Lakeshore Owners Association, Inc. v. Neidlinger, --- So.3d ----, 2015
WL 9487589 (Fla. 2d DCA 2015).
The activities of a landowner may constitute a judicially recognized nuisance even if the activity
is permitted by statute, regulation or ordinance.
Ramos v. Cach, LLC, --- So.3d ----, 2015 WL 9491850 (Fla. 5th DCA 2015).
Florida Statute section 559.715 (creditor assignees must give notice of the debt being assigned
to them) does not establish a private cause of action.
Messer v. Sander, -- So.3d ----, 2016 WL 56338 (Fla. 1st DCA 2016).
Attorneys’ fees are awardable under Florida Statute 704.01 for “unreasonable refusal to
comply” to allow a statutory way of necessity under Florida Statute section 704.04.
Overseas Investment Group v. Wall Street Electronica, Inc., --- So.3d ----, 2016 WL 64477
(Fla. 4th DCA 2016).
A contract that grants one party discretion in exercising a right is subject to the implied covenant
of good faith, and whether the exercise is proper is a factual question.
Puriﬁcato v. Nationstar Mortgage, LLC, --- So.3d ----, 2016 WL 64331 (Fla. 4th DCA 2016).
Florida Statute 673.2041(1) merely requires that an allonge be aﬃxed (not “ﬁrmly aﬃxed”
as in previous versions of the statute) to the promissory note, and an allonge that contains
evidence of a clear intent that the note and the allonge were to be physically attached to each
other is suﬃcient to establish a valid endorsement under the Uniform Commercial Code.
Sill v. JP Morgan Chase Bank, N.A., --- So.3d ----, 2016 WL 67256 (Fla. 4th DCA 2016).
A new notice of default need not be sent in a foreclosure case when the previous dismissal
was without prejudice.
Miller v. Washington Mutual Bank, --- So.3d ----, 2016 WL 72535 (Fla. 4th DCA 2016).
Both spouses must be foreclosed when property is owned by both husband and wife.
One South Ocean Drive 2000, Ltd. v. One Ocean Boca, LLC, --- So.3d ----, 2016 WL 72550
(Fla. 4th DCA 2016).
A receiver remains liable for breaches of ﬁduciary duty committed during their term of
engagement, and may be sued even though discharged.
Blake v. Ann-Marie Giustibelli, P.A., --- So.3d ----, 2016 WL 75000 (Fla. 4th DCA 2016).
Internet postings are not pure opinion, and may constitute defamation as libel per se still exists
in Florida for non-media defendants.
Continued On Next Page . . .
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David v. Textor, --- So.3d ----, 2016 WL 64743 (Fla. 4th DCA 2016).
On-line postings, especially regarding business matters, are not directed at speciﬁc persons
and cannot constitute “cyberstalking” or “harassment” for purposes of Florida Statute sections
784.046 and 784.0485.
Lucky Nation, LLC v. Al-Maghazchi, --- So.3d ----, 2016 WL 67396 (Fla. 4th DCA 2016).
Collateral estoppel does not bar a quiet title action when the titleholder did not participate in the
prior action, i.e., when there is no identity of parties.
Orange County, Florida v. Buchman, --- So.3d ----, 2016 WL 81661 (Fla. 5th DCA 2016).
A jury in an eminent domain proceeding is prohibited from making an independent determination
of value, and must ﬁnd a value within the ranges of expert testimony.
In re Amendments to Florida Rules of Civil Procedure, --- So.3d ----, 2016 WL 164134 (Fla.
2016).
The Florida Supreme Court approves modiﬁcations to the rules for ﬁling residential mortgage
foreclosure complaints so as to implement the changes required by the adoption of Florida
Statute section 702.015, including requiring plaintiﬀs to state the basis for standing in the
foreclosure complaint itself.
Ridge Grove Condominium Association, Inc. v. Misserville, --- So.3d ----, 2016 WL 166651
(Fla. 2d DCA 2016).
Florida Statutes section 718.111 (12)(c) allows a condominium association to adopt rules,
including the requirement for an appointment, when providing members the right to copy
association records.
Moriber v. Dreiling, --- So.3d ----, 2016 WL 145968 (Fla. 3d DCA 2016).
A party may not rely upon statements made during the litigation and made by litigation adversaries
to establish new fraud claims against the adversaries.
Save Calusa Trust v. St. Andrews Holdings, Ltd., --- So.3d ----, 2016 WL 145997 (Fla. 3d
DCA 2016).
A restrictive covenant imposed by government as part of development order is not subject to
and cannot be extinguished by the Marketable Record Title Act.
Campbell-Ewald Co. v. Gomez, --- S.Ct. ----, 2016 WL 228345 (2016).
An oﬀer of settlement to a named class action plaintiﬀ does not moot the case.
Brandise v. U.S. Bank, N.A., Case No. 2D14-3316 (Fla. 2d DCA January 20, 2016).
The giving of notice of the assignment of a debt to a new creditor as required under Florida
Statute section 559.715 is not a condition precedent to ﬁling suit on the debt.
Kotura v. Stern, Case No. 4D15-1321 (Fla. 4th DCA January 20, 2016).
A defendant may commit a tortious act in Florida through telephonic, written or electronic
communications sent into Florida, but the cause of action must arise from the communication.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you
wish to receive the expanded, weekly version of this Report.
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FRIDAY,
APRIL 8, 2016
7:30 AM-4:30 PM
Hutchinson Island
Marriott Beach
Resort & Marina

MARTIN COUNTY

LEADERSHIP
SYMPOSIUM
T h e Ne x t S t e p
Please join MCBA President Chad Hastings
along with host Attorneys Shaun Plymale
and Jason Berger for a day of leadership education.
CLE credits pending approval.

Continental Breakfast
Breakout Sessions
Lunch
Plenary Session
Cocktail Hour

LEADERship Alumni: $200 I Non-Alumni: $250
Purchase your tickets TODAY @
www.leadershipmcalumni.com!

The ﬁrst 200 people
to register receive
McFarland’s best
selling business book,
Choosing Change.

Portion of the proceeds will benefit LEADERship Martin County Alumni Foundation For Youth, Inc.
formally incorporated and registered with the State of Florida as a 501(c)(3), not-for-profit corporation for
Martin Youth LEADERship, our scholarship fund, and other youth oriented programs.

Keynote Speaker Frank Brogan
will reﬂect on his career as a leader serving in Martin County,
at FAU, for the State of Florida, & in his current role as Chancellor
Former
Congressman
Mark Foley:
Don’t let a setback
stand in your way
Roseann Ryba
&Nina Segura:
The Spark of High
Performance

20

Julie Shows:
Leading from
a Coaching
Perspective

Walter
McFarland:
Leading
Begins Here
Dr. Jack
Mitchell:
Coaching Techniques
that Drive Success
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Please Join Us!
Join us on March 11th for this month’s Family Law Committee
meeting (Noon) at the Law Oﬃce of Crary Buchanan (759
SW Federal Highway) in Stuart. Our guest speaker will be
Judge Sherwood Bauer, Jr.
Lunch will be provided as usual. If you plan on attending,
please RSVP to susan@crarybuchanan.com by March 4th
at the latest. We hope to see you there!

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.

***Reminder***
Member Benefit
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PRO BONO VETERANS CLINIC AT THE MARTIN COUNTY VETERANS SERVICES OFFICE

ONE CLIENT. ONE ATTORNEY. ONE PROMISE.
Imagine the impact we could make if every attorney in the
state of Florida helped ONE pro bono client.
Florida Rural Legal Services, Inc. (FRLS) and the Martin
County Bar Association Pro Bono Committee are providing
free civil legal assistance to low-income and indigent
Veterans at the Martin County Veterans Services Oﬃce in Stuart. The oﬃce
is located at 435 SE Flagler Avenue.
Florida Rural Legal Services, Inc. (FRLS) and the MCBA Pro Bono Committee
will provide training to any interested volunteer.
If you are interested in volunteering for the Veterans Clinic or you are willing
to accept cases for full representation when needed, please contact: Jane
Cornett jcornett@bplegal.com, Maxine Noel mnoel@gglawyers.com, or
Carolyn Fabrizio carolyn.fabrizio@frls.org.
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SHOULD A DENTIST PERFORM
A PROSTATE EXAM?

Then why are YOU trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies
don’t just roll over.

REFER THE CASE TO OUR PERSONAL INJURY FIRM, AND
EARN YOURSELF A 25% REFERRAL FEE.

It’s easy. Simply call our office at 561-697-4440, and we will take
over from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Please Join Us!
Please join us at our next Trial Lawyers Committee
meeting on March 10, 2016 (Noon) at the Gunster Law
Firm, 800 SE Monterey Commons Boulevard (Suite 200)
in Stuart.
Our guest speaker will be Judge Steven J. Levin. Judge
Levin was appointed to the bench in 1999 and was Chief
Judge of the 19th Circuit for six years. He received both
his Bachelor’s Degree and Juris Doctor from the University of Florida. Before becoming
a judge, he was an Assistant State Attorney with the 19th Judicial Circuit State Attorney’s
Oﬃce. Judge Levin has handled and presided over numerous types of cases, including
family, criminal, and civil cases.
Lunch will be provided by Too Jay’s. If attending, please RSVP as soon as possible, but no
later than March 7th, to Erin Wall at kibbey@kibbeylaw.com.
I look forward to seeing you there!

W. Jay Hunston, Jr.
Mediator/Arbitrator/Special Master
Since 2001, limiting his practice to all forms
of eﬀective dispute resolution, including,
mediation, arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time Within 15th,
19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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News From Y
Your Friendly Neighborhood Bar
Congratulations to Ed Sikorski for being named to this year’s Alternative Dispute Resolution
(ADR) Champions, a special supplement to The National Law Journal & Legal Times.

On January 28th Diana Forst (wife of former MCBA President Judge Alan Forst)
was conﬁrmed by the Florida Senate for a two-year term on the Florida Board of
Nursing; she was originally appointed to the Board by Governor Scott in June, 2014.
The Florida Board of Nursing licenses, monitors, disciplines, educates and, when
appropriate, rehabilitates its licensees to assure their ﬁtness and competence in
providing health care services for the people of Florida. Kudos!
Donna E. DeMarchi, Personal Injury Attorney with Crary Buchanan, was recently elected
by the Junior League of Martin County to serve as their president through the League Year
ending in 2017. This is Donna’s second term as President of the organization. The Junior
League of Martin County is an organization of women committed to promoting volunteerism,
developing the potential of women, and improving communities through the eﬀective action
and leadership of trained volunteers.
Past MCBA President Shaun Plymale recently announced the expansion of his ﬁrm, formerly
known as Chapman & Plymale, P.A., and unveiled their new name: Treasure Coast Legal.

Treasure Coast Legal now has an expanded ﬁeld of practice and hired new
attorneys: Katherine Mish, specializing in debt negotiation, bankruptcy and
foreclosure, and Robert Rydzewski, specializing in representing Home Owner
Associations.

Congratulations to Fred van Vonno named equity partner at Fox, Wackeen,
Dungey, Beard, Bush, Goldman, Waters, Robison, van Vonno & McCluskey,
L.L.P. He is a board certiﬁed attorney in City, County & Local Government and
practices law in the areas of: environmental real estate, administrative government,
community associations, corporate/business organization & transactions and
commercial/civil litigation.
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News From Y
Your F
Friendly
dl Neighborhood
N hb
Bar
Lauri J. Goldstein and her family were highlighted in the February, 2016 issue of
Palm City Neighbors Magazine. The article summarized both her commitment to
the community and her family roots here in Martin County.

Congratulations Preethi Sekharan! Through her hard work, commitment to the
legal industry, community involvement, collegiality, and teamwork, Preethi has
been elevated to a Gunster shareholder. Preethi joined Gunster in 2013. She is
an experienced litigator who focuses on intellectual property, complex business
litigation, and has handled a wide variety of ﬁduciary and trust related litigation.
She is also a past MCBA President.
Kudos to Carolyn Fabrizio on her new position with Florida Rural Legal Services
as Director of Private Attorney Involvement. This position was created in order to
expand pro bono services to 13 Florida counties, including those of the 19th Circuit.

Lee Tilton has joined the ﬁrm of Tilton & Tilton Law, P.A., located in downtown
Jensen Beach. We wish him all the best!

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of the article. Views
and conclusions expressed in articles and ads herein are those of the authors or advertisers and not necessarily those of the
ofﬁcers, directors, or staﬀ of the Martin County Bar Association. Further, the Martin County Bar Association and staﬀ do not endorse
any product or service advertised. All advertising is subject to approval. We regret any errors or omissions and such, if applicable,
will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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“

Introducing Legal Edge...
A unique group of
banking services
created especially for
Legal Practices.

”

“LEGAL EDGE” BANKING SERVICE
As a legal professional, we know your time is valuable. CenterState Bank is one of the largest Florida based
community banks that specialize in building relationships with business owners and professionals. With a full
range of commercial banking products and a team of experienced local bankers, we deliver a high level of
service to ensure that your banking is easy, ﬂexible and enjoyable.

For Your Practice:

For You and Your Employees:

• IOTA and Escrow Accounts

• Free Personal Accounts for Yourself and

• Free Business Checking or Analysis Business Checking Accounts
• First Order of 3 on-a-page business checks at no charge
• Online Cash Management Banking with a sophisticated Wire

Transfer & Ach Module Available
• Positive Pay – Check Reconciliation System as a Fraud Deterrent

Your Employees
• Free Initial Order of Personal Checks
• Free Internet, Bill Pay and Mobile Banking
• Home Equity Lines of Credit at very competitive
rates and terms*
• Investment and Wealth Services

• Remote Deposit Capture
• Operating Lines of Credit*
• Term Loans for Purchases of Commercial Real Estate*
• 401K Advisory Services

w w w. c e n t e r s t a t e b a n k . c o m

*Subject to credit approval
February 2015
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The Warranty of Workmanlike Service in Maritime Service Contracts
Every contract involving the rendering of services includes the implied
promise to perform those services with reasonable care, skill, and safety.
See Williston on Contracts § 62:25 (4th ed.2002). A warranty of workmanlike
service is implied in every maritime repair contract and other maritime
services contracts, unless the parties’ agreement expressly excludes
it. Fairest-Knight v. Marine World Dist., Inc., 652 F.3d 94 (1st Cir. 2011);
Butterﬂy Transp. Corp. V. Bertucci Industrial Services, LLC , 243 Fed. Appx.
16 (5th Cir. 2007).
The applicability of this hornbook rule to maritime service contracts was ﬁrst enunciated
in Ryan Stevedoring Co. v. Pan-Atlantic Steamship Corp., 350 U.S. 124, 132-35, 76 S.Ct.
232, 236-38, 100 L.Ed. 133 (1956), where the Supreme Court ruled that stevedores and
other contractors give shipowners an implicit warranty that their services will be performed
in a “workmanlike” manner. The Court explained that the “warranty of workmanlike service”
compares “to a manufacturer’s warranty of the soundness of its manufactured product,” and
obligates stevedores and other contractors to perform services with a reasonable level of “[c]
ompetency and safety.” Id. The failure to do so constitutes a breach of contract and provides
shipowners with a right to indemniﬁcation for foreseeable loss resulting therefrom. Vierling v.
Celebrity Cruises, Inc., 339 F.3d 1309, 1315-1316 (11th Cir. 2003).
Email me at barbcook@barbcooklaw.com for questions about this article or this area of law.

Stuart mid-sized, full service law ﬁrm seeks associate with 2 - 4 years’ experience in estate
planning and transfer tax. Competitive salary, beneﬁts, and opportunity for growth within
ﬁrm. Send resume and salary history to: cbailes@foxwackeen.com.
AV rated Stuart law ﬁrm seeking experienced labor and employment law attorney.
Substantial experience required; existing book of business necessary. Partnership potential;
creative compensation arrangements available. Please include detailed information
regarding qualiﬁcations. Send resume to: cbailes@foxwackeen.com.
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by who to call for your

cases in FLORIDA?
Commercial
Truck Accidents

Product
Liability

Nursing
Nurs
N
ssing
ing
Home
me
m
e
Wrongful
W
ron
n
ngful
Abus
se
Abuse
D
eat h
Death

Premises
Prem
mises
Liabilit
bility
it
Liability

Lytal, Reiter, Smith, Ivey & Fronrath
puts the PIECES together for you.

Over $60 Million in
Referral Fees Paid
in the Past 12 Years.
We take on the big cases that are time
and cost prohibitive for some other ﬁrms.

LLegal
ega
all
Malpractice
M
alp
llpra
actice
ti

Slip
& Fa
all
Fall

Ma itime
Ma
Marit
m
Maritime
Aut
Aut
Auto
ntt
Accidents
Medical
M
edical
ed
i
Malpractice
Malp
M
prac
c ti c e

Register to become one of our Select Referral Attorneys

1-800-4-RIGHTS (1-800-474-4487) • www.ForYourRights.com
515 North Flagler Drive • West Palm Beach, FL 33401
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(FAWL)

Martin County FAWL would like to thank Clerk of Court
Carolyn Timmann and her amazing staﬀ for the wonderful
presentation last month on Technology and ADA Compliance.
We are all busy scrubbing our metadata from our documents
that are being ﬁled with the Clerk! Also thanks to all those
who attended. We look forward to more successful FAWL
events in the near future!
Reminder:
Have you joined or renewed your membership with FAWL? Please feel
free to contact Heather Bridwell at heatherbridwell@stuart-law.net, or
visit www.FAWL.org to check the status of your membership. We have
an exciting year planned for all of our members!

Susan B. Jacobson, L.M.H.C.

PERFECTLY LEGAL
OFFICE SOLUTIONS, LLC

► Qualified Expert Witness
in Family and Criminal
Courts
► Social Investigator
► Qualified Parenting
Coordinator
► FL Supreme Court Certified
Family Mediator

Over 25 years of Legal Assisting
experience on the Treasure Coast
Notary Public, State of Florida

Shaun Kelly,
Legal Assistant
Providing Services to the
Legal Community

772-349-5519

► Fellow in Psychotherapy
► Collaborative Law Mental
Health Professional
Serving Martin, Palm Beach and Broward Counties
www.f-fc.com
561-558-1342

Shaun@PerfectlyLegalOS.com
www.Perfectlylegalos.com

Find me on Facebook!
•
•
•
•

On-site or Pick-up/Drop Off
Overflow Work
Special Projects
Vacations/Leaves
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Supremes Reject Tetzlaﬀ1

Almost as soon as it was presented, the U.S. Supreme Court denied Tetzlaﬀ’s
petition. Citing a circuit split as to how to determine “undue hardship”,
Tetzlaﬀ hoped to have the court weigh in on what many believe has become
an overwhelming standard to meet, brought about by Judicial interpretation
that has long been out of step with today’s realities.
Tetzlaﬀ’s counsel wanted the Court to take a look at the two “undue hardships
measures” currently used in Bankruptcy to determine dischargeability of
Student Loans. “Brunner”2 and “Totality of the Circumstances”.3 Tetzlaﬀ
claims the latter would have produced a more favorable result in his eﬀort to discharge his
student loans in Bankruptcy.
Tetzlaﬀ could have been the wrong case to champion as both sides agree that Tetzlaﬀ’s
educational career was of little value. Graduating from Florida Coastal Law School, over
the years he has failed the bar exam three times. In addition to his law school debt, he also
ﬁnanced an MBA and a Master’s Degree in Religion. All of this resulted in brief periods of
employment that was limited due to miscellaneous criminal convictions that cast him in an
unfavorable employment light. He is now 57 years old, unemployed, divorced, living with his
elderly mother who gets SSI, and reportedly suﬀers from alcoholism and depression.
Hard to tell which came ﬁrst, but given the current situation, most people would probably be
in the same boat.
While it may sound to some like Tetzlaﬀ is not a very sympathetic case, in reality that shouldn’t
be the test anyway. If anyone’s prospects seem to fulﬁll either of the “undue hardship” tests,
Tetzlaﬀ would seem to be a candidate but for the seemingly judicial prejudice attached to
attempts to discharge student loans.
Many Court opinions excuse the lack of compassion, relying on the “income based repayment
program”, which is based on “forgiveness” after 25 years in the program. They note that some
people qualify for payments as low as $5 per month, or even $0! What is not noted, however,
is that interest continues to accumulate during this period and once the “forgiveness” occurs,
the borrower now faces an enormous tax bill for the “phantom income” that accompanies the
forgiven debt! Some discharge! Hardly equal to the “fresh start” that comes with a discharge
in Bankruptcy.
More to the point, Tetzlaﬀ’s dilemma goes more to the issue of whether it was reasonable for
any of these “schools” to have made these loans in the ﬁrst place. While it’s accepted that
everyone should be permitted to pursue a career of their choosing, not everyone should be
pursuing every career that peaks their fancy at any moment in time. (If I remember correctly,
Continued On Next Page . . .
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that’s why we have developed predictors of success and aptitudes tests, such as LSAT, MCAT,
GMAT, etc.)
When institutions, focused solely on the bottom line, choose to ignore such predictors of
success, they should shoulder their failures to overcome what they knew to be questionable
loans that are likely to leave loan recipients holding an empty bag; a problem too common in
today’s economy. One only needs to read the reasoning in a plethora of cases to realize this
exists.
The fact is, many higher education claims end up of falling far short of their promises and the
country is now waking up to the fact that it takes more than a diploma to pay back student
loans. Educators have a responsibility to avoid ﬂooding the marketplace with graduates
that have no place to go and no way to pay back the loans that left them there. When the
source of unproductive education feels the pain of loss that’s been created by “full enrollment”
policies, schools will feel the impetus for change. According to an article in JD Journal, top
ranked law schools are doing just that cutting enrollments by 18% – 26%4. While that helps
reduce hardship for some future graduates, Congress still needs to act to provide relief to
those suﬀering from previous abuses. In the meantime, The Supreme Court has missed an
opportunity to provide clarity and meaningful interpretation to the term “hardship.”
Need More Information? Contact Jon L. Martin, Chair at (772) 419-0057.
===========================
See: Tetzlaﬀ v. Educational Credit Management Corp. 14-3702 7th Cir. Ct. of Appeals.
See: Brunner v. New York State Higher Education Services Corp., 831F.2d 395
3
See: Conway v. National Collegate Trust (In re Conway), 13-3104 & 6016; 8th Cir. BAP
4
See: “Top Law Schools Unable To Attract Enough Students” @www.jdjournal.com/2016/01/27/top–law-schoolsunable-to-attract-enough-students/
1
2
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Join Lady Lawyers For Lunch At Sailor’s Return
Join us for the Lady Lawyer Lunches, typically on the last Friday of every month
at 11:30 a.m. at Sailor’s Return in Stuart.
For your planning, here are the dates for 2016:
March 25, April 29, May 29, June 24, July 29.
We hope you will join us!
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Use Of Employee Contracts
Employers with proprietary information and protected
markets are increasing the use of employment contracts
for their employees. As attorneys, we are faced with
employment agreements from a multitude of professionals
and industries. Below is an article addressing the factors
that should be considered when reviewing an employment
agreement for physicians submitted by MCBA Member,
Valerie Shahriari, Esq., with Weiss, Handler & Cornwell, P.A.
FIVE AREAS PHYSICIANS SHOULD CONSIDER WHEN
REVIEWING AN EMPLOYMENT CONTRACT
As the landscape of healthcare continues to transform, physicians are increasingly transitioning
to employment by health systems. Many physicians ﬁnd that such a partnership will create the
best of both worlds but need to be aware of contracting pitfalls to ensure that the relationship
starts on the right foot. Below highlights the top ﬁve areas physicians should address when
reviewing an employment contract.
1. Compensation
While regulatory focus has increased over the past year, it is important to ensure that
the compensation package does not violate federal and state laws/regulations and legal
review of the compensation package may be warranted.
2. Hospital Privileges
As hospitals and health systems employ physicians, many contracts are tying the employment
tenure and any resulting termination to hospital privileges. This is often contrary to the
due process outlined in the Medical Staﬀ Bylaws. It is important to review the contract and
ensure that termination of employment does not result in any forfeiture of hospital privileges.
3. Non-Compete
A non-compete clause in a contract outlines the area and time period for which the provider
cannot seek employment or provide services and both the time and distance must be
reasonable.
4. Overhead
Is the compensation impacted by their overhead and if so, does the physician have input
on the overhead? Can the physician determine the amount of full time employees needed
to support their practice of medicine? It is important to discuss with the new employer
whether the decisions will be made in a collaborative process and what happens when the
parties disagree.
Continued On Next Page . . .
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5. Review of Accounts
Receivable and Coding: While the hospital and health system will take on the administrative
burdens, it is important to play a critical role in the practice’s accounts receivables and coding.
While the hospital or health system may contract with a billing company to submit the charges,
the physician will still be responsible for coding that has been submitted. Ensure that the
contract allows a process for the monthly review of coding and charges that have been
submitted to Medicare, Medicaid, and Managed Care Payers and what has been collected.
It is also important to include how any overpayments will be paid to applicable payers.
For more information on this topic, please contact Valerie Shahriari, Esq (vhs@whcﬂa.com).
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Time to Sign up for the MCBA Tennis Tournament!
Fifth Annual MCBA Tennis Tournament
Saturday, April 30, 2016 at 9:30 a.m.
at Mariner Sands Country Club
The Fifth Annual MCBA Tennis tournament is almost here! If you have not already done so,
please email your RSVP. This year’s tournament is scheduled for Saturday, April 30, 2016 at the
Mariner Sands Country Club.
Spouses and kids are welcome to play -- so please bring the family. Those who are not playing
can relax at the pool and watch the tennis action! We have room for 20 players, so sign up now!
Entry is free of charge, including a delicious lunch by Chef John.
We would like to thank our sponsors, Hobart Deposition Services and Seacoast Bank. Once
again, Hobart Deposition services will be providing prizes for our winners. Seacoast Bank will
bring “goodie” bags for everyone and free raﬄe tickets for a chance to win a big gift basket. No
one will leave empty handed!

A light breakfast will be served at 9:30 a.m. At 10:00 a.m. we will start a “maximum mix” doubles
round robin with at least 6 rounds of four games each. Thus, players of all abilities will get a chance
to play with (and against) each other. The four lawyers with the most wins will play in the ﬁnals
for a chance to bring home our big traveling trophy! Chef John will serve us lunch at 12:30 p.m.
We hope you can join us! Please send your RSVP by email to todd@thurlowpa.com.
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Miller’s Minutiae
I’m breaking format this month and writing without ellipses. Call me crazy. But
it’s my column, I’ll change the design if I want. If you don’t like it, then write
your own column and include as many ellipses as you want. Let’s get started.
Back in the day, men used to debate who the best boxer of all time was. Joe
Louis? Muhammad Ali? Sugar Ray Robinson? Mike Tyson? Perhaps
Eddie Murphy and Arsenio Hall gave us the best example of these types of
debates in their hilarious late 80’s movie, Coming to America. In the scene
I’m thinking of, they don makeup and play a number of old men hanging
around a neighborhood barbershop, debating the best ﬁghters to ever live.
They also debate whether Muhammad Ali should be called Muhammad Ali or Cassius Clay.
Eddie ﬁnishes the debate by saying,
“His Mama named him Clay, I’m gonna call him Clay!”
I love that scene.
I refer to these “greatest boxer of all time” type-of-debates because we had a similar debate
at the Miller household recently. The Miller home, of course, ﬁnds itself overrun by women
these days, since my only child of the XY persuasion (my son Jacob) went oﬀ to college a
few years ago and left me to fend for myself with a wife, three daughters, and a female dog.
Ahem.
In short, the girls and I did not debate the best boxers of all time. Instead, we spent a Friday
evening enjoying a Jane Austen movie marathon and then found ourselves engaged in a
debate regarding which movie we preferred – Pride and Prejudice, starring Keira Knightley,
Carey Mulligan, and Donald Sutherland, or Sense and Sensibility, starring Emma Thompson,
Kate Winslet, and Hugh Grant.
It was not a high testosterone debate.
Nevertheless – perhaps it’s my age, perhaps it’s living with women for so long – I found myself
taken in by both movies. The females in the house favored Pride and Prejudice. I suspect
they fancied themselves living the life of Elizabeth Bennet (played by Knightley), so demure,
so intelligent, so young, and so very, very beautiful, wooed by fabulously wealthy, handsome
Mr. Darcy who will do anything to win her love. Perhaps it’s not politically correct to say so,
but I can understand why my daughters like that idea.
I’m not as sure I appreciate why Mrs. Miller preferred Pride and Prejudice, but let’s try not
to think about that.
Continued On Next Page . . .
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Continued From Previous Page . . .

Unlike the women of the house, your humble scribe threw in with Sense and Sensibility, and as
time passes I ﬁnd myself more and more taken with it. Winslet appealingly* wears her emotions
on her sleeve and chews the scenery as younger sister Marianne, but the movie belongs
to Thompson in the role of older sister Elinor. The antithesis of Marianne, Elinor reﬂects the
type of woman who refuses to display or even countenance emotion, unwilling to betray her
feelings to the outside world. By holding back the whole movie, Thompson’s Elinor slays the
audience when she ﬁnally does break down.
So, if you are keeping score at home, the four women in the Miller abode give the nod to P&P,
and I champion S&S. Since it’s my column, we’ll call this debate a draw. If you haven’t seen
either movie, well – what are you waiting for?
*****
Although I broke format this month, I do not want to forget to highlight some of the members
of the Martin County Bar Association and the good stuﬀ they do, as I have done each month.
In that regard, let me introduce you to Steven and Nicholas Gieseler of Gieseler & Gieseler.
The Gieselers and I represented opposing parties in a case back in 2012, and upon that
opposition a great friendship was born. The Gieseler brothers opened up their own practice
here on the Treasure Coast back in 2010, and I am thrilled to say they recently joined the
Martin County Bar Association and become members of the MCBA’s 100% Club. Steven and
Nick have a varied practice, but they concentrate on property and regulatory takings law.
If you have a client in a land use dispute with the local, state, or even federal government,
then you should consider talking with Steven and Nick about the case. They know their stuﬀ.
Lastly, let me tip my hat to Carolyn Fabrizio of Florida Rural Legal Services (FRLS). We
all know Carolyn has done an amazing job of strengthening the ties between FRLS and the
MCBA for many years. FRLS has recognized her great work and promoted her to Private
Attorney Involvement Director for the entire FRLS organization, which serves much of South
Florida, from the east coast to the west. Congratulations to a wonderful person and a good
friend of the MCBA.
And with that…until I see you at the next Bar luncheon, don’t forget— it’s a great day to be a
lawyer in Martin County!
For comments or questions, email me at mm@paciﬁclegal.org. And follow me on twitter
@MillerAppeals.
*By working the word “appealingly” into this month’s column, it meets my Executive Director’s
strictures for allowing the article to ﬁll my duties as Appellate Practice Committee chair. She’s
a tough boss.
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MCBA To Award $5,000 in 2016
Scholarships
Thank you to Schwed, Adams,
Sobel & McGinley for their
generous contribution to our 2016
scholarship fund!

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

TD Bank, through its Affinity
Program, is also helping us raise
scholarship money - any new
or existing account from MCBA
members, family and friends, makes us money!
Accounts are in no way linked to the MCBA and
it is anonymous - just provide them with our
code: AG345 and $10.00 - $25.00 per account
is deposited into our scholarship fund. It is the
easiest fund raiser ever!
Look for an opportunity to congratulate our winners
at our May 20, 2016 CLE luncheon!
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FORMAT FOR A SUCCESSFUL MEDIATION
For today’s purposes let’s deﬁne a successful mediation as a
series of negotiations between two parties who have separate
objectives springing from a common situation, which leads to a
reasonable solution satisfactory to the parties. Obviously each
counsel requires a ‘buy in’ from his client. This “buy in” usually
will require a fairly intense tutorial. When a client initially enters
counsel’s oﬃce he will do so with a certainty of righteousness with
a view point built on an inﬂexible set of beliefs and ideas. In “the
trade” these are called “positions”. You as a litigator know mediating positions is about as ineﬀective
a strategy as you can employ. It just doesn’t work. Positions lose their value. Their place must be
taken i.e. wants, needs, desires, economic concerns, fears, etc.
Having eﬀectively made that element of the “buy in” clear, counsel next need to explain the value
of mediation is that thorny and demanding prescripts laid down for trial (win or lose) will no longer
be followed and resolution of the dispute without litigation will eliminate the agony it produces, and
avoids the expense, emotion and stress of going to court.
In this conference clients should be instructed that in mediation participants are engaging in a process
of conciliation guided by a mediator who’s primary responsibility is to help them think more deeply
about their perspective, motivation, goals, and how to convey this information. So too, counsel must
drill into the parties, particularly if there is a hint that this will be an “intensely taxing mediation”, that
in order to reach that reasonably satisfactory solution they must “listen to understand” and conduct
themselves in a courteous, patient, respectful manner.
A word about “listening to understand.” In listening to the other party you may be surprised by the
relative importance placed on the varied interests, needs, desires, fears and other motivators. More
often than not you will begin to discern the rationale as to how they value the case. In the end, most
probably, money will be a crucial factor. However, more often than not, you may also ﬁnd that the
rationale for the value of the case and therefore the demand, and acceptance or rejection of the
money oﬀered on the plaintiﬀ’s side included concerns over security, economic well-being, justiﬁcation
control over one’s life, retirement of a debt, or even simply a means to attain something of material
value. For the defendant the rationale for making the oﬀer, limitation or lack thereof, or rejection
of the demand also may be controlled by security, concern over economic well-being, control over
one’s life vindication, pride in integrity, justiﬁcation for a decision or even exacting revenge. It may
also include the need to explain the reason for a decision or the need to explain what happened
and why.
Practicing skillful listening is certainly an eﬀective tool to reduce issues to those which will be
dispositive of the matter.
===========
For more information or questions about this area of the law, contact Marty (mgholleran@bellsouth.net)
or Ed (ed@treasurecoastmediation.com).
37

T

S

B

-M

2016

Thank You MCBA!
Thank You to the MCBA for the opportunity to support an outstanding group of professionals!
On behalf of Carl’s GMC Buick, we invite all members of the MCBA and their families to
stop in to see us for great deals. We are located at 2445 SE Federal Highway in Stuart.

Call John Hobson with any questions at 772-370-7350.

Your Local Elder and Special Needs Law Team

Visit us at
www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details
• Committee Information
• Important Links
• And More . . .
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Nicola J. Melby
Donna R. McMillan
Certiﬁed Elder Law Attorney
Master of Social Work
by the National Elder Law Foundation
Attorney
and the Florida Bar
drm@mccarthysummers.com
njm@mccarthysummers.com
2400 S.E. Federal Highway, 4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803
www.McCarthySummers.com

Integrity. Dedication. Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications
Long Term Care Planning
Estate Planning
Wills & Trusts
Probate
Guardianship
Veterans’ Beneﬁts
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L, Jo d Leglatiо
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).

City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Congratulations To Our
“2016 100% Club” Member Firms
The Florida Bar recognizes only 50 ﬁrms in Martin County with two or more attorneys
of record. The 100% Club provides special recognition to the ﬁrms that demonstrate
a commitment to the legal profession and our community by having 100% of their
attorneys of record as members of the Martin County Bar Association.
To date, there are 30 100% Club members. We congratulate the two newests ﬁrms:
Gieseler & Gieseler and Donaldson & Weston, P.A. A full list can be found on
the MCBA website.
If you think your ﬁrm qualiﬁes, contact us to become a part of the 100% Club so
you can be recognized and added to the list!

Sole Practitioner Supporters:
100% Club ﬁrms reﬂect less than one-third of our county attorneys of record; the
balance are judiciary, government attorneys, and sole practitioners. Our sole
practitioner members represent the Association’s core without whom we would
not be one of the leading small Bar Associations in Florida. A listing of our Martin
County sole practitioner members of record can be found under the 100% Club
ﬁrm listing on our website.
All MCBA members, including contact information and photos, where available,
can be found on our on-line directory at www.martincountybar.org.

Membership Has It’s Privileges!
The MCBA website averages more than 8,000
visits a month and our links and references to
our members help each with increasing their
web presence and search engine optimization!
Check us out today at
www.martincountybar.org.
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2016 Canoe Trip
The Canoe Trip for March is now
SOLD OUT!
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We hope the weather is fabulous
for our members and their families
who plan to attend. We thank our
sponsor:
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We have everything your practice needs.
• Business Checking Choices
• Business Lending Solutions
• FREE Access to TD Bank
BusinessDirect Online Banking
• Longer Hours & Weekends
to Fit Your Schedule
• TD EscrowDirect – 24/7 Online Access to
Your Escrow Accounts
To learn what TD Bank can do for your
practice, contact Nicole Hibbs, Treasure Coast
Business Banker & Relationship Manager at
1-772-828-9739 or nicole.hibbs@td.com, or
connect to www.tdbank.com/smallbusiness.

TD Bank, N.A. | Some fees and restrictions may apply. Fees may apply for optional services. Please see your TD Bank BusinessDirect Account Agreement for more details. Loans subject to credit approval. | Equal Housing Lender.
110516.1-LM-C-FL13_Martin_Co_Bar_8x4.75.indd 1

3/20/13 11:36 AM
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Please Join Us for MCBA’s March 18, 2016 CLE Luncheon Meeting
When:

Friday, March 18, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Baby Mixed Green Salad (baby greens, tomatoes, cucumber, carrots) with balsamic basil
vinaigrette or ranch dressing; Vegetable Lasagna with family style Meatballs served on
the side; Mini Cream Puﬀs & Lady Fingers. *Please indicate a specialty meal if needed
when RSVP’ing.

Speaker: Robert P. Watson, Ph.D.
CLE:
RSVP:

1 General CLE
RSVP: No later than March 14th - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

