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WHAT WILL 2016 BRING FOR THE
JUDICIARY?
In the six months of my MCBA presidency I have
seen more important issues facing the Florida
Bar than I have seen in my entire career. This
time the Florida Bar was faced with having to
take a position on whether Florida Supreme
Court justices and appellate judges should have “term limits.”

Law & Bar Related Committee Reports:

Admiralty (Pg. 12)
ADR (Pg. 26)
Appellate (Pg. 10)
Bankruptcy (Pg. 30)
Criminal (Pg. 36)
Family (Pg. 12)
FAWL (Pg. 29)
Immigration (Pg. 35)
Judicial Relations (Pg. 18)
Justice Teaching (Pg. 15)
Lady Lawyers (Pg. 24)
Law Library (Pg. 9)
Paralegal (Pg. 13)
Professionalism (14)
Probate, Trust, Guard. (Pg. 24)
ProBono (Pg. 19)
Real Property (Pg. 16)
Scholarship (Pg. 7)
Small & Solo Practice (Pg. 34)
Social (Pg. 4)
Social Media (Pg. 34)
Softball (Pg. 33)
Trial Law (Pg. 21)
Tennis (Pg. 28)
YLD (Pg.9)
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Published monthly, excluding July, by
the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.

If you are not familiar with the issue, it’s pretty simple. For many decades
Supreme Court justices and appellate judges have had six-year terms
where every year the justice or judge can be retained through a vote
on the election ballot until retirement. It should be noted: the voters of
the state have never failed to retain a justice or appellate judge in the
history of Florida retention votes. Regardless, the Florida Legislature
is seeking to cap every justice and appellate judge to two terms (or 12
years). See HJR 197. The legislators behind this move want judicial
term limits put to the voters for a vote on a constitutional amendment.
The Florida Bar unanimously opposed HJR 197 in December. My
partner, Gary Lesser, a representative of the Florida Bar Board of
Governors, pointed out, “There is no state in our country that puts term
limits on judges.” Gary further reminded me that “The judicial system
is designed to be independent of the partisan political process, and
depending on the bill, to interfere with the independent judicial branch
is bad policy on many levels.” It seems odd that the Florida Legislature
seeks to make this change when there is a 100% retention rate for
justices and appellate judges in the history of Florida and no state in the
entire country has judicial term limits. So, why would Florida do this?
Continued On Next Page . . .
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MCBA Vice President Mark Miller recently wrote an opinion piece, published in the
Stuart News and reprinted in this month’s The SideBar (see Page 32), pointing out that
the Florida Legislature has not provided us with any reasoning to answer this question.
Rather, the only reasoning we have seen for such an extreme change is that stated publicly
by the co-sponsor of HJR 197, Rep. John Wood. He says, “There doesn’t need to be
something wrong to introduce something to make something better.” I think we all can
agree that this is not good reasoning for making such a large and monumental change.
I have heard it said that this is a political move. After all, long before HJR 197 was
proposed, I recall proposed (and failed) Amendment 5, which would have required the
state Supreme Court nominees to be conﬁrmed by the State Senate and it even allowed
the Legislature to repeal court decisions. I also recall Justice Fred Lewis speaking to
the MCBA not so long ago about the group Restore Justice 2012’s attempt to unseat
Justices Pariente, Lewis, and Quince via the merit retention voting process. Both of
these were perceived as legislative attempts to take the independence away from the
judiciary or to politicize the judiciary. So, perhaps HJR 197 is a third attempt? Who knows?
Whatever the motive, I have heard of no good that would come of it. Rather, there is a
concern that term limits would prevent top-notch lawyers from seeking appointment to the
Supreme Court or appellate court benches. Legislative counsel for the Florida Bar, Warren
Husband, pointed out to the Miami Herald, “By the time a justice or appellate judge would
be termed out of oﬃce his/her ﬁrm has moved on, clients have moved on and is essentially
starting over. It’s not a prospect that many people ﬁnd appealing.” Mr. Husband’s point is welltaken. Imagine leaving your practice for 12 years and then having to set up a new practice?
The most important reason that HJR 197 is ﬂawed is that it would strip our court system of
wise, learned, and seasoned judges. I have been practicing law for thirteen years and I’m
still learning things every day. It is no diﬀerent for a Supreme Court or appellate court judge.
While we would all like to say that 12 years is enough to bring us to the top of our game...
the law is ever changing and complex. Having judges in our courts that understand the
changes in the law and have decades of experience in dealing with these changes is critical.
So, 2015 brought huge budget cuts for our judiciary and now 2016 brings a whole new
obstacle. This will be, yet another, interesting and important issue to follow and to talk to our
local legislative representatives about.
Wishing you a Happy New Year!
y,
Sincerely,

Chad C. Hastings, 2015-2016 MCBA President
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MCBA CLE Luncheon Meeting
JANUARY 15, 2016
Please Join Us For
MCBA's Judicial Relations & Professionalism Committee’s Yearly Joint Meeting
On Friday, January 15, 2016, the Executive Board of the MCBA
O
its members, prospective members, and any guests to
iinvites
n
jjoin
o us for our monthly luncheon meeting at the Kane Center in
Stuart at 11:30 a.m.
S
The Professionalism and Judicial Relations Committees are
T
pleased to bring the MCBA a meet-and-greet with the judges of
p
tthe
h county and 19th Circuit, as well as—hopefully—a few judges
the Fourth DCA. The meet-and-greet with the judges will
ffrom
r
each judge rotating from table to table every ten minutes
iinclude
n
or so. This is a great opportunity to ask a local judge a question
o
or two in a less formal setting than those where the judge is
o
brandishing a gavel!
b
Chief Judge Elizabeth Metzger will kick oﬀ the program with her annual State of
C
tthe
h Circuit Address in which she will overview the changes from last year to this
yyear and the goals for 2016. This annual forum provides invaluable information,
rresources, and updates crucial for all attorneys who practice law in the 19th Circuit.
Of
O special focus will be the impact, if any, of circuit wide procedures resulting from
the
th November, 2016 election results.
Additionally,
the recently amended South Florida Joint VBA commitment to Civility
A
and
a Professionalism will be brieﬂy reviewed and the Oath of Admission to the Florida
Bar
B r will
Ba
ill be
be re-taken
re taken
k by all attendees.
This month’s luncheon will run from Noon to 1:30 p.m. and two general CLE credits for attending have
been approved by the Florida Bar. Join us from 11:30 a.m. until Noon for networking.
Thank you to Fogel Capital Management for co-sponsoring this CLE luncheon. Fogel Capital
is a nationally recognized Registered Investment Advisory ﬁrm located in Stuart, FL, and New York,
NY, with assets under management over $300 million. Their investment strategies are designed to
meet the speciﬁc needs of each client’s unique ﬁnancial situation and although past performance is
no guarantee of future results, their investment portfolios have regularly outperformed the market as
measured by standard industry indices. They work directly with each client to ensure that the risk of
each portfolio is in line with their client’s objectives and risk tolerance. For more information, visit:
www.fogelcapital.com.

We look forward to an insightful and engaging program with another great turnout. Please call (772)
220-8018 or email martincountybarassociation@msn.com. The lunch is free to MCBA members
and judges; guests are welcome to attend and may pay the $25 guest fee at the door.* RSVP required
for attendees. We hope to see you there!
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
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Happy New Year!
White Dove Toy Drive Update:
Thank you to all the MCBA members who joined us for our joint FICPA
holiday event (ABC Mixer for Attorneys, Bankers and CPA’s) held at
the Crush Wine Bar last month. This enjoyable annual event beneﬁts
the White Dove Toy Drive Project, and we had a great turnout of more
than 70 attendees! The project raised signiﬁcant cash and collected
lots of great toys & nonperishable food items for local children in need.
The White Doves Holiday Project is a service of United Way of Martin County’s Martin Volunteers
program and is the oﬃcial local coordinating organization for the U.S. Marine Corps Reserve Toys for
Tots program. The program helps struggling families during the holidays by providing toys for their
children and staples for a holiday meal. About 1,200 families are referred each year by social service
agencies, schools and faith-based groups. In order to qualify for assistance, families in need must
be referred in advance so that the logistics of collecting, sorting and distribution can be arranged.
Once families are identiﬁed, they receive food and toys on distribution days with the help of volunteer
“shoppers” who assist them in “shopping” for free toys for their children.
In addition to the individuals who attended, the following ﬁrms also made very generous donations
as sponsors:
*Bank of America
*Brian Beauchamp, P.A.
*Cain & Firley, P.A.
*Crary Buchanan
*Dean Mead
*Dean Schumm, CPA, PA
*Ferraro Law Group
*HBK CPA’s & Consultants
*Hovis Insurance & Financial
*JS Capital Management
*Lifestone Media (Jim Ragsdale)
*Mari Huﬀ CPA, PA

*Martin County Bar Association
*McCarthy, Summers, Bobko, Wood, Norman, Bass & Melby, P.A.
*Paychex
*Philip DeBerard – Injury Attorney
*Proctor, Crook, Crowder & Fogal – CPA
*Rehmann
*Saelzer Atlas Wealth Management Group of Raymond James
*Seacoast Bank
*Searle & Associates – Insurance
*TD Bank – America’s Most Convenient Bank
*Treasure Coast Legal (Shaun Plymale)

Continued On Next Page . . .
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Peace River Canoe Trip on March 5-6, 2016:
We Are Now Sold Out!
We Are Accepting Waiting List Reservations.
For more information about the Canoe Trip,
please contact Heather Bridwell at:
Tel (772) 286-9881
E-mail: heatherbridwell@stuart-law.net

OOOO

2016 Annual Banquet

Thank you to our early
sponsor:

OOOO

We are also very excited for our Annual Installation Banquet on May 21, 2016. Please save the
date and see our sponsorship package information on Page 6. Tickets go on sale on February 1st
- available on a ﬁrst come, ﬁrst served basis.

O
O
O
O
O

save the date

May 21, 2016
2016 Annual Installation Banquet
“Celebrating America 2016”
Mariner Sands Country Club
Limited tickets for the event will be available.
Thank You To Our Early “Entertainment” Sponsor:

O
O
O
O
O

Contact us for more information or to get involved at: nikitmarshall@gmail.com or
jason@jasonbergerlaw.com. Here's to a great 2016!
5

T

S

B

- J

2016

OOOOOOOOOOOOOOOOOO
OOOO
OM
OARTIN
OO
O OBO
O
OOO
2016
COUNTY
AR A
SSOCIATION
'S O O O
ANQUET
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$500
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OR MORE INFORMATION ON BECOMING A SPONSOR.
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EST

ING

ASINO

PONSOR

APITAL

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 8 free tickets to Banquet
P
P
P
P

HITE

OUSE

OLD

ILL

RIZE

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 6 free tickets to Banquet

P
P
P
P

PONSOR

VAL

FFICE

PECIALTY

RINK

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 4 free tickets to Banquet
P
P
P
P

ITUATION

OOM

OCKTAIL

OUR PONSOR

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet

P
P
P
P

RESS

OOM

ILVER

PONSOR

(Only 4 Available)

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet
ONGRESSIONAL

RONZE

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ¼ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 1 free ticket to Banquet
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P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 2 free tickets to Banquet
OSE

ARDEN

OPPER

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free business card advertisement in 1
edition of monthly MCBA newsletter
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MCBA To Award $5,000 in 2016 Scholarships
The Scholarship Committee is proud of the record number of applications that we
received this year and the Committee is looking forward to reviewing the entries
to make a determination as to this year’s winners! The essay this year was on the
following topic:
Rick has marijuana plants in his home. Rick’s yard is surrounded by ten foot
hedges. No person can see into Rick’s back windows. The back of Rick’s home
is private property. Police investigators suspect Rick has marijuana plants inside
his home. Police utilized a small helicopter drone to ﬂy over Rick’s hedges 25 feet
in the air, to peer into Rick’s back windows. Peering in the back window of the
home, the drone takes pictures of marijuana plants inside. Police get a warrant and raid Rick’s
home conﬁscating the plants. Rick is arrested. Based on the United States Constitution, was
the use of a drone by the police an unreasonable search and seizure in violation of Rick’s fourth
amendment rights?
Scholarships will be awarded to the most qualiﬁed candidates regardless of school of graduation,
ﬁnancial need, or career aspirations. Funds will be paid for fees associated with college attendance
and paid directly to the institution. We are proud that this year are awarding one $4,000 award to
the grand prize recipient and two $500 awards. The awards shall be awarded this spring.

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

TD Bank, through its Aﬃnity Program, is helping
us raise money toward our scholarship funds any new or existing account from Martin County
Bar Association members, family and friends,
makes us money! Accounts are in no way
linked to the Martin County Bar Association and
it is anonymous - just provide them with the
Martin County Bar Association code: AG345 and
$10.00 - $25.00 per account is deposited into
our scholarship fund. It is the easiest fund raiser
ever! To date this bar year, TD Bank has already
added $435 to the fund!
We are also honored that this year we received
an anonymous donation of $200 to go toward our
scholarship fund. Finally, I am thrilled to report
that Jack Sobel of Schwed, Adams, Sobel
& McGinley, PA, has also contributed $2,000
toward this year’s scholarship fund! Thanks Jack
and your ﬁrm, for your generous contribution!
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Law Library Update
The CLE seminars noted below are available free of charge to all MCBA
members through the Law Library. If you have new seminar suggestions,
please e-mail me at ebuetens@metrolink.net for consideration. The Law
Library is open Mon. – Thurs. (9:00 a.m. - 1:30 p.m.); however, beginning
in January the new hours for the Law Library will be Mon. – Thurs. (Noon
- 4:30 p.m.).

Current CLE Seminars Available At The Law Library Include:
•

Environmental and Land Use Law (including medical marijuana regulation in Fl.,
Planning for pedestrians, bikes and cars, legislative forecast, renewable energy and
more) - good through 12/11/2016 - Credits: 5.0 general, 1.0 ethics; Certiﬁcation hours:
4.0 City, County, Local Government

•

Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0
Ethics; Certiﬁcation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business
Litigation, 5.5 Civil Trial, 3.0 Appellate Practice

•

Basic Trial Practice - good through 8/27/16. Credits: 7.0 General

•

Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through
9/6/2016. Credits: 5.0 General; Certiﬁcation Hours: 4.0 Family Law

•

Mediation Seminar (15 discs) - Many credit hours including CLE credit hours were
donated by Oliveann Lancy

•

Survey of Florida Law - good through 11/14/16 – Credits: 12.0 General, 3.5 Ethics;
Certiﬁcation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & Local
Government, 1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal
Trial, .5 Education, 1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/
Federal Government & Administrative Practice, 1.0 Wills Trusts & Estates

•

Litigation Employment Law Claims - good through 5/13/16 – Credits: 8.0 General, 1.0
Ethics; Certiﬁcation Hours: 6.0 Labor & Employment

•

Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

Audio Seminars Coming Soon:
•
•

Criminal Law Update
Wills, Trusts and Estate Certiﬁcation Course and Advance Practice
Continued On Next Page . . .
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Book Report:
There are also many print resources available at the law library including:
•

Florida Family Law, by Abrams, published by LexisNexis covering: Family
Relationships, Marital Property, Dissolution of Marriage and Parent-Child Relations.

Y

L

D

Join Us For Happy Hour!
Happy New Year Everyone! To kick oﬀ 2016, YLD will be
hosting a Happy Hour at the Boathouse in downtown Stuart
on January 21st at 5:30 p.m. All are welcome!
Martin County Courthouse - Behind The Scenes Tour
Update
YLD received a grant from the Florida Bar to host a 2016
Martin County Courthouse - Behind The Scenes Tour
this spring. This was a sold-out event last year and we are excited to bring it back! Look for
more details in next month’s issue of The SideBar.

World-class deposition services
wherever the case takes you

Global Court Reporting

Videoconferencing & Internet Depositions

Advanced Legal Video Solutions

Secure Online Transcript Repository

Streaming Depositions

Interpreters, 200 Languages

Synchronized Video

High-Tech Conference Suites

DBA Hobart Deposition Services
in Martin and St. Lucie Counties

 . &LAGLER $RIVE \ 3TE  \ 7EST 0ALM "EACH \ &, \ 

7EST0ALM"EACH3CHEDULING ESQUIRESOLUTIONSCOM

Trish Moore Tel: 561-596-7809

\ WWWESQUIRESOLUTIONSCOM
Email:
tmoore@esquiresolutions.com
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Miller’s Minutiae
Happy New Year from Miller’s Minutiae. At least for now, the minutiae sees
no sign of abating. And with that…
I hope you join me in wishing my friend and MCBA appellate practice
committee colleague Josh Ferraro of Lesser, Lesser, Landy & Smith good
luck in his campaign for the Martin County School Board...
As a parent of four children, I am always on the lookout for a good family
movie to watch with the rugrats. My oldest turns 20 years old later this
month (!!!), I have three other children ranging from 17 to 12 years-old, and
sometimes I think I have watched all the good movies ever made for children
twenty-times over. But last month, I stumbled into an oldie but a goodie that both I and the
world have mostly forgotten – My Girl, an early-1990’s movie starring Jamie Lee Curtis, Dan
Aykroyd, Macauley Culkin, and the adorable Anna Chlumsky. The movie features the kind
of friendship between tweens that we all experienced before getting into the teenage years and
growing up. If you have a son or especially a daughter who is at least a pre-tween (probably
11 or older), then I highly recommend you watch this subtle, sweet movie with them…
One of our newest MCBA members, Adam Rabin of McCabe Rabin, has thrown his hat
in the ring for the Board of Governors (BOG). Here in the 19th Circuit, John Stewart of
Stewart, Evans, Stewart & Emmons, PA, represents us with the BOG. Adam practices in
the 15th Circuit (Palm Beach), and thus is running for a BOG seat there. Adam has worked
tirelessly to improve the level of professionalism in the Florida Bar, which is how I came to
know him. If you practice down in that neck of the woods, I hope you will give his campaign
a good look…[ed. note - we received late word that Adam received no oposition and thus will join
the BOG. Congratulations Adam!]

The new year brings new concert tours from old music artists. Last year I saw both The
Animals and Brian Wilson of The Beach Boys (at diﬀerent concerts), which means my
2015 musical tastes amounted to so ancient as in need of carbon dating. This year, I hope
to move up to at least the 1980-90s era and see the reunion tour of The Cure. No, I did not
wear all black in high school; to the contrary, Robert Smith (the guy behind the band) wrote
great music and lyrics—both happy and melancholic—that stand the test of time twenty-plus
years later. Don’t believe me? Then go back and give another listen to my favorite Cure tune,
Pictures of You, and check out Adele’s amazing cover of their Lovesong oﬀ of her Grammywinning album of the year, 21…
And with that…until I see you at the next Bar event, don’t forget— it’s a great day to be a lawyer
in Martin County! For comments or questions, I can be reached at mm@paciﬁclegal.org.
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WHAT YOU CAN DO TO ABATE POLLUTION OF OUR WATERWAYS
1. Are you a runner, biker, or walker?
All of the storm water runoﬀ ends up in our waterways via the drains or ditches
along the road. Imagine the diﬀerence it would make if each of you stopped for
a few seconds, picked up just one beer or soda can or empty water bottle, and
carried it home to the recycle bin. Encourage your children to do the same on their
way home from school each day.
2. Are you an ex-cigarette smoker?
Congratulations on quitting. That was a major accomplishment. Take a short walk
each day to pick up a few butts along the road as retribution for all the butts we threw out our car
windows, while giving thanks for the willpower to cast oﬀ the addiction.
3. Are you a ﬁsherman?
Take care that your ﬁshing line does not end up in the water where it can be ingested and kill ﬁsh and
fowl whose carcasses then pollute the water.
4. Are you a boater?
Before you leave the dock, secure your cooler covers, empty cans, hats, and other loose equipment
on the boat so that it does not end up in the water. Know the rules for discarding garbage: no plastic
anywhere; ground glass and food at least 12 miles from shore.
Email me at barbcook@barbcooklaw.com for questions about this article or this area of law.

F
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C

Thank You!
Over the past several months our members and guests have provided us with
ample small stuﬀed animals to give to children coming through dependency
court. This kind gesture will surely brighten the day of so many who need it.
We will let you know when the supply runs low again but for now, thank you
all for helping out!
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Greetings

I am hoping you all had a wonderful, blessed, and happy holiday
season. A BIG and warm thank you to Lisa Clasen, Esquire, who
gave her Estate and Tax Planning presentation for the Paralegal
Committee in November. Lisa has a fun and personable presence
and was able to make a specialized subject, like Estate and Tax
Planning, interesting and relative to our own experiences. This of
course gave light to other informative knowledge shared through
the testimony of other attendees. Thank you again Lisa, for the
time you gave in preparing and presenting to the local paralegals
and sharing your expertise in this area of the law.

Hon. Laurie Buchanan

Our next meeting is just around the corner on January 5, 2016. Judge Laurie Buchanan is our
speaker on Family Law matters. If you have not RSVP’d or know someone who would be interested,
please contact me at mcbaparalegalcommittee@gmail.com. Because e-mail does not always go
through, please visit and “like” MARTIN COUNTY BAR ASSOCIATION PARALEGAL COMMITTEE
Facebook page to receive instant notiﬁcations of events and notices. You may instant message me
on that page as well. Thank you and we hope you will join us at the Clarion Inn (5:30 p.m.).

Susan B. Jacobson, L.M.H.C.
► Qualified Expert Witness
in Family and Criminal
Courts
► Social Investigator
► Qualified Parenting
Coordinator
► FL Supreme Court Certified
Family Mediator

ADDITIONAL SPECIAL MAGISTRATE POSITION
Martin County Board of County Commissioners
•
•
•
•
•

To conduct Code Enforcement hearings
Part-time, as-needed, contract position
Two-year term
Deadline to apply is 5:00 p.m. on
February 1, 2016
Please visit https://www.governmentjobs.
com/careers/martinﬂ for the full listing

Martin County Bar Association

► Fellow in Psychotherapy
► Collaborative Law Mental
Health Professional
Serving Martin, Palm Beach and Broward Counties
www.f-fc.com
561-558-1342

Become a Sponsor
Call Michelle at 772-288-6245.
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19th Circuit Bench Bar Recap & Professionalism Award Nominations
On October 30, 2015, Florida Rural Legal Services, in conjunction with the
Martin County Bar Association, St. Lucie County Bar Association and the Port
St. Lucie Bar Association, held the 2015 19th Circuit Bench Bar Conference.
We wish to thank all of our speakers, judges of the 4th District Court of Appeal
and the Judges of the 19th Circuit in attendance. Thanks to the eﬀorts of
Carolyn Fabrizio and the planning committee, the conference was a great
success, with over 200 attorneys in attendance.
We had a diverse program, including the changing legal landscape relating to the LGBT
community, professional conduct and the dilemmas related to Daubert. Also, due to the eﬀorts
of Barbara Cook, we were able to secure a Diversity Leadership Grant from the Florida Bar.
This month the committee will begin planning for next year’s event. We hope to see you there!

Florida Bar’s Professionalism Award Nomination(s) Deadline is February 1, 2016
The Florida Bar’s Henry Latimer Center for Professionalism is now accepting nominations for
the following awards:
•

William M. Hoeveler Judicial Professionalism Award, intended for either a state or
federal judge “who best exempliﬁes strength of character, service, and competence as a
jurist, lawyer, and public servant.”
Continued On Next Page . . .

14

T

S

B

-J

2016

Continued From Previous Page . . .

•

Group Professionalism Award, intended to ﬁnd one organization that has an innovative
program that can be implemented by other organizations to promote and encourage
professionalism within the legal community.

All nomination forms can be found on the Center’s website under the “Awards” section at
www.ﬂoridabar.org/tfb/TFBProfess. For questions or more information on this topic or any
other ethics/professionalism topic, contact me at Jeﬀrey@vassallobilotta.com.

J

T

ABOUT JUSTICE TEACHING...
For information about
Justice Teaching, please contact
Judge Roby at: 772-288-5560,
robyw@circuit19.org or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!

Any article appearing herein may be reproduced provided credit is given both to The SideBar and the
author of the article. Views and conclusions expressed in articles and ads herein are those of the authors
or advertisers and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin County Bar
Association. Further, the Martin County Bar Association and staﬀ do not endorse any product or service
advertised. All advertising is subject to approval. We regret any errors or omissions and such, if applicable,
will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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RREF SNV-FL SSL, LLC. v. Shamrock Storage, LLC, --- So.3d ----, 2015 WL 6446074
(Fla. 1st DCA 2015).
Under Florida Statute section 56.29 (proceedings supplementary), it is the judgment
debtor’s burden to prove transfers to third party for no consideration were not done in
an attempt to hinder, delay or defraud creditors.
5730 Lake Underhill, LLC v. Smith-Horner, LLP, --- So.3d ----, 2015 WL 6757518
(Fla. 5th DCA 2015).
A party claiming a prescriptive easement must demonstrate the use was adverse; use
of another’s land is presumed to be with the consent of the owner and subordinate to
the rights of the owner and use by patrons is not adverse if pursuant to a written lease.
Joseph B. Doerr Trust v. Central Florida Expressway Authority, --- So.3d ----, 2015 WL 6748858 (Fla.
2015).
Florida Statute section 73.092(2), not the straight “beneﬁts achieved” method of section 73.092(1), is
employed to determine the landowner’s attorneys’ fees when the condemning authority engages in
excessive litigation.
Rogers v. U.S., --- So.3d ----, 2015 WL 6749915 (Fla. 2015).
The estate conveyed by a deed and the actual property conveyed is determined by the intent of the
grantor, and not by whether the consideration was nominal or whether “strips and gores” are created.
Florida Digestive Health Specialists, LLC v. Colina, Case No. 2D14-4561 (Fla. 2d DCA November 4,
2015).
A court may not consider factors outside of Florida Statute section 542.335 in determining whether to
enforce restrictive covenants, and speciﬁcally may not consider whether the harm to the restricted party
outweighs the beneﬁt to the restricting party.
Deutsche Bank Trust Co. Americas v. Frias, --- So.3d ----, 2015 WL 6735332 (Fla. 4th DCA 2015).
A prior servicer’s business records are admissible so long as the witness has some knowledge of how the
prior records were maintained and created.
Jelic v. BAC Home Loans Servicing, LP, --- So.3d ----, 2015 WL 6735353 (Fla. 4th DCA 2015).
An undated indorsement that appears for the ﬁrst time after suit is ﬁled is insuﬃcient, by itself, to confer
standing on the holder of the note.
Bank of New York Mellon v. Nunez, --- So.3d ----, 2015 WL 6735856 (Fla. 3d DCA 2015).
Parties need only substantially comply with conditions precedent in mortgages.
Straub v. Wells Fargo Bank, N.A., --- So.3d ----, 2015 WL 6738732 (Fla. 4th DCA 2015).
For purposes of claiming surplus foreclosure proceeds under Florida Statute section 45.031, a foreclosure
sale is completed upon the issuance of the certiﬁcate of title by the clerk of the court. Thus, a claim for
surplus proceeds ﬁled more than sixty days after judicial sale but less than sixty days after issuance of
certiﬁcate of title is timely.
Parnell v. CashCall, No. 4:14-cv-00024-HLM (11th Cir. October 28, 2015).
A party seeking to challenge the validity of a “delegation provision” in an arbitration agreement (the
arbitrator decides challenges to arbitration) must challenge the delegation provision directly.
Continued On Next Page . . .
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Pottinger v. City of Miami, Case No. 14-13287 (11th Cir. November 10, 2015).
A settlement agreement which provides for an award of prevailing party attorneys’ fees for the enforcement
of the settlement agreement does not entitled movant to attorney’s fees for successfully opposing the
modiﬁcation of the settlement agreement.
Zander v. Cima, Case No. 2D14-5866 (Fla. 2nd DCA November 13, 2015).
The balloon mortgage statute (Florida Statute 697.05) does not apply to seller-ﬁnanced mortgages and
typically not to ﬁrst mortgages.
Nationstar Mortg., LLC v. Prine, --- So.3d ---- 2015 WL 7008151 (Fla. 3d DCA 2015).
A presumption of good service arises from a certiﬁcate of service on a court order, but the presumption is
rebuttable where there is an error on the email address on the court order and there is no evidence that the
recipients received the order.
Hicks v. Wells Fargo, --- So.3d ---- 2015 WL 7017440 (Fla. 5th DCA 2015).
A subsequent and diﬀerent default allows a lender to ﬁle a new suit on a mortgage foreclosure so long as
within the statute of limitations.
HSBC Bank, USA v. Cook, No. 1D14-3054, slip op. (Fla. 1st DCA November 19, 2015).
A court need not list the Kozel v. Ostendorf, 629 So. 2d 817 (Fla. 1993), factors if the order on appeal
demonstrates the factors were considered and ruled upon.
Surloﬀ v. Regions Bank, No. 4D14-842, slip op. (Fla. 4th DCA November 18, 2015).
A bank that communicates loan denial information to an applicant is not responsible for the applicant’s
suicide, notwithstanding the “Undertaker’s Doctrine” and notwithstanding the bank knew the applicant’s
unstable mental condition, as the bank has no special duty to the applicant and legal duty requires more
than foreseeability alone.
PLCA Condominium Association v. Amtrust-NP SFR Venture, LLC, Case No. 4D14-2186, slip op. (Fla.
4th DCA November 18, 2015).
Unless jurisdiction to do so is speciﬁcally retained, a trial court has no jurisdiction to determine Florida
Statute section 718.116 (1)(b) “safe harbor” amounts after ﬁnal judgment of foreclosure.
Environ Towers I Condominium Association, Inc. v. Virginia Hokenstrom And Holly Hokenstrom,
Case No. 4D14-3376, slip op. (Fla. 4th DCA November 18, 2015).
There can be more than one “prevailing party” for attorneys’ fees purposes in litigation between a condominium
association and a unit owner.
Inﬁnity Home Care, L.L.C. v. Amedisys Holding, LLC, Case No. 4D14-3872, slip op. (Fla. 4th DCA
November 18, 2015).
Referral sources are a legitimate business interests subject to protection by covenants not to compete under
Florida Statute section 542.335; conﬂict certiﬁed with Florida Hematology & Oncology v. Tummala, 927
So.2d 135 (Fla. 5th DCA 2006).
Udick v. Harbor Hills Development, L.P., Case No. 5D14-2876, slip op. (Fla. 5th DCA November 20,
2015).
Homeowners bind all other homeowners under res judicata principles when they conclude a derivative
action against an association.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish to
receive the expanded, weekly version of this Report.
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Happy 2016!
As Chairman of the Judicial Relations Committee, there are a few updates that
I thought you might ﬁnd of interest:
Term Limits for Appellate Judges
Under a proposed constitutional amendment, appellate judges in Florida would
be limited to two terms in oﬃce. MCBA Vice President, Mark Miller, wrote an
editorial on this topic for Scripps News and TCPalm.com. For your reading,
we have reprinted his column in this issue of The SideBar (see Page 32).
Professionalism Panel and Standards for all 19th Circuit Lawyers
On August 12, 2015, Chief Judge Elizabeth Metzger signed Administrative Order 2015-06 into
eﬀect. This Order requires all members of the Florida Bar practicing in the 19th Circuit to comply
with the Standards of Professional Courtesy and Civility, and to not engage in unprofessional
conduct. This Order also details the Professionalism Panel. It is available for further reading
on www.circuit19.org.
2016 Judicial Assignments
Effective January 4, 2016, Administrative Order 2015-08 lists the changes in Judicial
Assignments for the 19th Circuit as follows (for brevity, I have not included any preexisting
assignments that are to remain the same, but they are listed online at www.circuit19.org):
Martin County:
• Felony Division: Honorable Lawrence Mirman
• Juvenile Dependency and Delinquency Cases, and all Civil Non-Jury Trials (excluding
Residential Mortgage Foreclosure): Honorable Judge Barbara Bronis
• Mental Health Court: Honorable Chief Judge Elizabeth A. Metzger (who will also assist with
Felony, Juvenile and Civil divisions)
• Drug Court: Honorable Steven J. Levin
St. Lucie County:
• Felony Division: Honorable Steven J. Levin, Honorable James McCann, and Honorable
Robert Belanger
• Misdemeanor Division: Honorable Appointee (10% of caseload), Honorable Kathryn Nelson
(40% of caseload), Honorable Nirlaine Smartt (10% of caseload), Honorable Philip Yacucci
(40% of caseload)
• Domestic Relations and Injunctions for Protection: Honorable Sherwood Bauer, Jr. (50%
of caseload, Alphabet L-Z); Honorable Charles Schwab (50% of caseload, Alphabet A-K)
Continued On Next Page . . .
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Indian River County
• Felony Division: Honorable Cynthia Cox
• Juvenile Dependency and Delinquency: Honorable Victoria L. Griﬃn
• Civil Cases: Honorable Paul Kanarek
• Domestic Relations and Injunctions: Honorable Robert Pegg
• County Court Cases: Honorable Joe Wild and Honorable David Morgan (50% each)
Okeechobee County
• Felony Division and Domestic Relations/Injunctions: Honorable Dan L. Vaughn
• Civil Cases and Juvenile Dependency: Honorable Gary Sweet
• Misdemeanor, County, and Juvenile Delinquency Cases: Honorable Jerald D. Bryant
If you have any questions or comments, feel free to email me at: bwagner@kibbeylaw.com.
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PRO BONO VETERANS CLINIC AT THE MARTIN COUNTY VETERANS SERVICES OFFICE
Florida Rural Legal Services, Inc. (FRLS) and the Martin County
Bar Association Pro Bono Committee are providing free civil legal
assistance to low-income and indigent veterans at the Martin County
Veterans Services Oﬃce in Stuart. The oﬃce is located at 435 SE
Flagler Ave., Stuart, FL 34994. The clinic is open to assist Veterans on
the ﬁrst Tuesday of each month from 9:00 a.m. to 12:00 p.m. and the
third Thursday of each month from 1:00 p.m. to 4:00 p.m. Members of
the MCBA will be available to triage the legal issues of veterans in all
civil legal areas. The attorneys will provide limited advice, assistance
with completing forms, and refer cases back to FRLS and the MCBA
Pro Bono Committee for further legal services where warranted.
Services will not be provided in criminal matters. If any criminal defense
attorney would like to be placed on the Veterans Clinic Criminal Defense Attorney Reduced Fee Referral List
please contact Carolyn Fabrizio at FRLS.
According to the Florida Department of Veterans Aﬀairs (FDVA) there are approximately
15,000 Veterans living in Martin County. There are many issues aﬀecting veterans.
Income, housing, education, employment, family matters, discharge status, and personal
safety all play a signiﬁcant role in the health and welfare of Veterans. Providing holistic
services to Veterans is very important. Many times when a Veteran is discharged from
active duty, he or she may not petition the court to modify an existing child support order.
Child Support will continue to accrue at the higher rate of pay. The Veteran may end up
with a Driver License suspension due to past due child support. This then aﬀects his or
her ability to work, participate in carpooling with his or her child, make rent or mortgage
payments, etc. Having attorneys who are speciﬁcally trained to understand the unique
needs of Veterans is important.
Florida Rural Legal Services, Inc. (FRLS) and the MCBA Pro Bono Committee
will provide training to any interested volunteer. If you are interested in volunteering for the Veterans
Clinic or you are willing to accept cases for full representation when needed, please contact:
Jane Cornett jcornett@bplegal.com, Maxine Noel mnoel@gglawyers.com, or Carolyn Fabrizio
carolyn.fabrizio@frls.org.
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At The Law Offices of Craig Goldenfarb, we know that your reputation
is on the line when you refer us a Personal Injury case.
Your reputation is just as important as ours.
25% Referral Fee quickly delivered with a copy of the Settlement Statement
Auto Accidents · Premises Accidents · Medical Malpractice · Nursing
Home Abuse · Wrongful Death · Heart Attacks in Public Places

S ER V IN G S O U TH FLOR IDA · MAIN OFFIC E : WE ST PALM BE AC H

1-800-GOLD-LAW · 800GOLDLAW.com
O r Ca l l Lo ca l 5 6 1 - 6 9 7 - 4 4 4 0

If you would like to establish a referral relationship, contact our Marketing Director, Tom Copeland, at
(561) 697-4440 or TCopeland@800GOLDLAW.com to schedule a lunch with Mr. Goldenfarb - our treat!
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Trial Law Committee Meetings Resume in January!
Please join us at our next Trial Lawyers Committee meeting to be held
on January 14, 2016 (Noon) at the Gunster Law Firm, 800 SE Monterey
Commons Boulevard, Suite 200 in Stuart.
Our guest speaker will be Daniel Barshinger with Kimley-Horn.
Mr. Barshinger will be putting on a presentation discussing “Applications
of Infotainment Data.” He will address issues and concerns raised when
downloading the data available in an automobile and on an individual’s device.
Lunch will be provided by Too Jay’s. If attending, please RSVP as soon as possible, but no
later than January 11th to Erin Wall at kibbey@kibbeylaw.com.
We thank Legal Graphicsworks for sponsoring this luncheon! As a boutique litigation support
company, they provide expertise is helping clients decide which elements to focus on and
how to present them to their best eﬀect. For more information visit: legalgraphicworks.com.

W. Jay Hunston, Jr.
Law Oﬃce Of

Mediator/Arbitrator/Special Master

Stephen M. Lewen

Since 2001, limiting his practice to all forms
of eﬀective dispute resolution, including,
mediation, arbitration, special master, and
private judging services.

Social Security Disability
Worker’s Compensation
Representing the injured and disabled
for over 36 years.

EXPERIENCE COUNTS!
10 SE Central Parkway, Suite 315
Stuart, FL 34994
Telephone: 772-288-1300 | Fax: 772-288-2135

•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time Within 15th,
19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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News From Y
Your Friendly Neighborhood Bar
Congratulation to MCBA VP, Mark Miller for being published in the Stuart News
and cited in the Florida Bar’s Daily update for his editorial on: Term Limits for
Appellate Judges (see Page 32 for a reprint of the article).

Rene Iosco has joined the ﬁrm of Broad and Cassel located in West Palm Beach.
We wish her all the best!

Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

***Reminder***
Member Benefit

Professional head shot photos are taken at each
luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.

Thank You To 100% Club Members
Would you think that the The Florida Bar recognizes only 48 ﬁrms in Martin County with
two more attorneys of record?
The Martin County Bar Association will be unveiling it’s new 2016 “100% Club” in February
as special recognition to ﬁrms that demonstrate a commitment to the legal profession and
our community who enroll 100% of their attorneys of record as members of the Martin
County Bar Association. We strive for all of them to become part of the 100% Club!
The 100% Club listing will be released in February, 2016 and published
quarterly in The SideBar, as well as posted on our website. Contact Michelle at
martincountybarassociation@msn.com for more information.
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Please Join Us!
The Probate, Trust & Guardianship Committee’s next meeting will be held
from 12:00 - 1:00 p.m. on January 14, 2016 at our new location: McCarthy,
Summers, Bobko, Wood, Norman, Bass & Melby at 2400 SE Federal Highway
(4th Floor) in Stuart.
Lunch will be provided as usual. If you plan on attending, please RSVP to
robert@zwebenlawgroup.com by January 7th at the latest.
2016 meetings will be the second Thursday of every other month so please
mark your calendars for January 14, March 10, and May 12.

L

L

Lady Lawyers Lunches Resume This Month
Join us for the Lady Lawyer Lunches, typically on the last Friday of every month
at 11:30 a.m. at Sailor’s Return in Stuart. For your planning, here are the dates
for 2016: January 29, February 26, March 25, April 29, May 29, June 24, July
29. We hope you will join us!

Your Local Elder and Special Needs Law Team

Visit us at
www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details
• Committee Information
• Important Links
• And More . . .
24

Nicola J. Melby
Donna R. McMillan
Certiﬁed Elder Law Attorney
Master of Social Work
by the National Elder Law Foundation
Attorney
and the Florida Bar
drm@mccarthysummers.com
njm@mccarthysummers.com
2400 S.E. Federal Highway, 4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803
www.McCarthySummers.com

Integrity. Dedication. Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications
Long Term Care Planning
Estate Planning
Wills & Trusts
Probate
Guardianship
Veterans’ Beneﬁts
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by who to call for your

cases in FLORIDA?
Commercial
Truck Accidents

Product
Liability

Nursing
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e
Wrongful
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se
Abuse
D
eat h
Death

Premises
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Liabilit
bility
it
Liability

Lytal, Reiter, Smith, Ivey & Fronrath
puts the PIECES together for you.

Over $60 Million in
Referral Fees Paid
in the Past 12 Years.
We take on the big cases that are time
and cost prohibitive for some other ﬁrms.

LLegal
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all
Malpractice
M
alp
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actice
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Slip
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Fall

Ma itime
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m
Maritime
Aut
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Auto
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Accidents
Medical
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Register to become one of our Select Referral Attorneys

1-800-4-RIGHTS (1-800-474-4487) • www.ForYourRights.com
515 North Flagler Drive • West Palm Beach, FL 33401
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Essential Attributes of an Eﬀective Mediator
Impasse Avoidance Abilities in Monetary Claims
Part 2 of 3*
This is the second of a three part article addressing selected mediation
impasse symptoms occurring during the heat of mediation.
MID-POINT Impasse
1. “It’s not the money, it’s the principle”
If the declarant literally means that statement, the case will not settle without unconditional surrender by the
other side. However, given the reality that through 2013 here in the 19th Circuit, only 1.9% of all cases were
disposed of by trial, it is highly unlikely that the declarant really believes the statement made.
The impasse avoidance prescription is for the mediator to encourage review and reassessment of damage
calculation. Those words usually mean that the other side has not oﬀered an amount of money to settle that
does justice to the loss suﬀered and the other side is taking it personally (emotionally).
2. “We want them to know we’re serious” * “We don’t want to move too fast too soon” *
“They aren’t getting it”
The above are all variations on a central theme that signal mid mediation impasse. The underlying assumption
of the declarant is that by making small moves, it will result in the other party making larger moves. This
tactic is recognized as a hardball tactic that is likely to breed a small move by the other side and the speaker’s
frustration will increase as impasse begins to appear eminent.
The underlying problem is that the negotiating principle of reciprocity is being ignored. If the speaker is indeed
getting close to his/her bottom line then this might be the correct strategy – but if this is a result of frustration
with the length of the process and arises mid mediation, the speaker is employing a counter-productive strategy.
People tend to be more sensitive to the rate of concessions than they are to the magnitude of concessions.
This dance pattern is even predictable.
3. “Nobody gets free discovery” * “I’m not going to do their homework for them”
The stark reality is that withholding of information in the mediation context is an exercise in futility for 3 basic
reasons:
First: The mediation model is totally dependent on full disclosure—all parties must have access to the same
information. In fact Rule 10.230(f) requires it.
Second: Well over 98% of cases settle before actual trial meaning that the withheld information either comes
out at some time before trial or the withheld information was/is irrelevant or useless.
Third: In the context of insured claims the reality is that carriers will not pay money to resolve the claim without
documentation of damage, injuries, and treatment.
The mediator’s prescription is to review the forgoing reasoning and encourage the free ﬂow of information.
For more information or questions about this area of the law, contact Marty (mgholleran@bellsouth.net)
or Ed (ed@treasurecoastmediation.com).
*Part 1 of this series was run on Page 26 of the December, 2015 issue of The SideBar; see February issue for the ﬁnal part.
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C e n t e r S t a t e B a n k ’s
L . A . W. S e r v i c e Fo r Yo u r P r a c t i c e

CenterState Bank focuses on professionals and business owners. We have designed L.A.W Service (Lawyer’s Automated
Wire System) to help you meet your practices growing financial needs. Call us and find out how many ways we can help a
professional practice like yours!

Here is what L.A.W. can do for you!
• Automated confirmation for any wire transfers
• E-mail sent to office manager for wire transfer
• Provides date, beneficiary information and a tracking number
• Template format to allow for repetitive recipients
• Uses ABA confirmation tables to reduce errors
• Interfaces with our on-line wire transfer system
• Acceptance of fax requests for outgoing wires
• Call back to verify authenticity
Randy Pennington

George Haley

David Peters

772-426-8133

772-426-8155

561-354-4200

BUSINESS & PROFESSIONAL BANKING • INVESTMENT MANAGEMENT SERVICES • CASH MANAGEMENT • RESIDENTIAL MORTGAGES

2400 SE Monterey Road
Stuart, Florida
772-426-8100

250 S. Central Blvd
Jupiter, Florida
561-354-4200

www.centerstatebank.com

909 SE Fifth Avenue
Delray Beach, Florida
561-665-4200
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Save the Date and Sharpen Your Rackets!
Fifth Annual MCBA Tennis Tournament
Saturday, April 30, 2016 at 9:30 a.m. at Mariner Sands Country Club
Please join us for the Fifth Annual MCBA Tennis tournament! This year’s
tournament is scheduled for Saturday, April 30, 2016 at the Mariner Sands
Country Club.
Spouses and kids are welcome to play -- so please bring the family. Those who are not playing can
relax at the pool and watch the tennis action! We have room for 20 players, so sign up early! Entry
is free of charge, including a delicious lunch by Chef John.
A light breakfast will be served at 9:30 a.m. At 10:00 a.m. we will start a “maximum mix” doubles round
robin with at least 6 rounds of four games each. Thus, players of all abilities will get a chance to play
with (and against) each other. The four lawyers with the most wins will play in the ﬁnals for a chance
to bring home our big traveling trophy! Chef John will serve us lunch at 12:30 p.m.
We hope you can join us! Please send your RSVP by email to todd@thurlowpa.com.

Personal Injury
Trial Attorney
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561-694-6079
jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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Martin County Chapter
Florida Association for Women Lawyers (FAWL)
Grant Awarded to FAWL
Martin County FAWL is proud of recently being awarded a
Diversity Leadership Grant Award by the Florida Voluntary
Bar Association. We are planning exciting programming
with these grant funds so look for details coming soon! You
can join or renew your membership at www. FAWL.org.

Our Mission
To actively promote gender equality and the leadership roles of FAWL’s members in the legal
profession, judiciary and community at large. To achieve these goals, FAWL will uphold the
highest standard of integrity, honor and courtesy in the legal profession, promote reform in
law, and facilitate administration of justice. FAWL membership is open to all who support
this mission.

Happy New Year
From the

Martin County Bar Association!
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HAPPY NEW YEAR!
(With some Ideas for Resolutions)

The beginning of a new year represents new opportunities and new
challenges. For Bankruptcy practitioners this means getting familiar with
the new bankruptcy forms implemented December 1, 2015, of last year. By
now, everyone should have been updated with their software and getting a
feel for those changes that may have signiﬁcant impact on the practice of
bankruptcy.
Of course, there is always potential for changes in local rules as well as both
positive and negative impact on bankruptcy clients that can be the result of
new U.S. Supreme Court Decisions such as the recent decision disallowing
Mortgage Strips in Chapter 7.
Student loans will remain a topic of continued concern as one of the most pressing and important
issues due to the devastating impact it can have on graduates, parents, and grandparents when
new and old student loans payments go unpaid due to lack of viable employment opportunities
that provide large enough salaries to feed families with enough left over to make student loan
payments.
Those with government backed student loans may be able to ﬁnd some relief with income
based repayment plans, however private student loans are still at the mercy (or merciless)
wiles of lenders who hold these loans, many of which were for “education” that promised rich
rewards with little in the way of meaningful income.
It’s a problem that aﬀects everyone whether you or your child or a grandchild has such a loan
obligation, or if you’re just a tax payer. Everyone has a stake and a cost as a result of the
abuses that have occurred within the system. So called “trade schools” charge exorbitant fees
for training that pays little more than welfare beneﬁts and genuine college tuition has risen
to the point of unsustainability due to the lack of employment that pays enough to justify the
expense or the resulting debt.
The current eﬀort to convince Congress to change the bankruptcy code to allow the discharge
of private student loans would be a step in the right direction but as usual, Congress dithers.
Meanwhile, bank and other private lenders are ﬂooding those with government backed loans
with oﬀers to reﬁnance at lower payments. But in the process these become private loans
that cannot utilize the income based repayments plans referred to earlier. It would seem as
though higher education has become the road to enslavement for many unwary families.
Need more information? Contact Jon L. Martin at jlm@jonmartinlaw.com
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The South Florida legal community came together on November 14, 2015, to celebrate the 50th anniversary
of the Fourth District Court of Appeal. The event, which took place at the Kravis Center for the Performing
Arts in West Palm Beach, featured remarks by Florida Supreme Court Chief Justice Jorge Labarga, and
Fourth DCA Chief Judge Cory J. Ciklin. Jack Aiello, of Gunster and President of the Fourth DCA 50th
Anniversary Committee, served as emcee.
Many members of the Martin County Bar Association attended the event, and some of those members
played a signiﬁcant role in making the celebration special. The 50th Anniversary Committee presented
MCBA's past President, Preethi Sekharan, with a beautiful Tiﬀany vase in order to recognize her incredible
contributions towards making the night a special one. Preethi outdid herself and the evening would not
have become the special event it became without her.
The Committee also recognized MCBA Vice-President Mark Miller for his work spearheading the production
of a beautiful keepsake coﬀee table book to memorialize the ﬁrst ﬁfty years of the Court. The book includes
biographies of all the judges to serve on the Fourth DCA, including the Treasure Coast's own Martha
Warner, Mark Klingensmith, Alan Forst, and Burton Conner. A new MCBA associate member, Paciﬁc
Legal Foundation's Paula Puccio, made invaluable contributions to the book as proofreader par excellence.
Longtime MCBA member Shelly Stirrat served on the 50th Anniversary Committee from its inception. The
MCBA and its Young Lawyers Division served as sponsors for the event and the committee's work.
Photos from the 50th Anniversary Celebration of the Fourth
District Court of Appeal are now available for viewing online
at: www.4dcahistory.com/index.php/photos-from-theevent. If you would like to purchase photos, please contact
the photographer, Olga Hamilton of Legal Consulting
Services, at (772) 219-9684.
Will any current MCBA members be around to celebrate the
100th anniversary of the Court? Perhaps some of our children
will! But in any event, they will have a hard time improving
upon the celebration we held last November.
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Imposing Term Limits On Florida’s Highest Judges Doesn’t Make Sense*
The Florida House and Senate may ask voters to amend the state Constitution to
limit the time that the state's appellate court judges — including the judges serving
on the state Supreme Court — could serve on the bench.
This proposed change would limit the judges serving on these courts to two sixyear terms. The Martin County Bar Association considers the idea unwise for a
number of reasons.
First, this eﬀort appears ill-advised because the legislators who proposed this
change cannot explain why they want the change made. A review of the bills under
consideration — House Joint Resolution 197 and Senate Joint Resolution 322 — fails to reveal the
rationale for the proposed change.
Neither the proposed bills, nor the staﬀ analysis that usually explains the motivation for a proposed
bill, set out any reasons. Instead, the bills themselves simply propose the term limits, and the analysis
describes how the change would work: future judges serving on the state's ﬁve district courts of appeal
and the state Supreme Court would face a limit of two six-year terms on their courts.
Perhaps the legislators behind the move did not give a reason because it makes little sense. Every six
years, Florida voters have the option to remove any judge they wish from the intermediate appellate
courts and the Florida Supreme Court.
Term limits would arbitrarily cut oﬀ the rights of the voters to retain, or vote out, the judges that governors
appoint. Why the Legislature wants to take that right away from the voters is a mystery.
Second, the arbitrary time limit would discourage attorneys and trial court judges from service at the
higher courts where, ostensibly, the Legislature should want only the best and brightest. Attorneys
in private practice do not lightly give up litigation practices in order to join the state judiciary. When
they do so, it's because they feel called to serve the people of the state and serve the law. The best
attorneys will forego the opportunity if it requires them to start their practice anew a little more than a
decade later.
Likewise, by limiting the terms of the appeals court judges, the Legislature discourages the best trial
court judges from applying for these higher positions. Florida needs excellent trial judges, but the
state should encourage the best of the best to move up the judicial ladder. This change would deter
the premier trial judges from seeking promotion.
Third, the judges who remain on the state appellate courts for years develop an institutional knowledge
and a commitment to preserving and improving the courts that only comes with time. The new generation
learns from the older generation — this is true for judges as much as it is true for any other career
path. Arbitrarily eliminating the opportunity for the new judges to learn from the most experienced
judges will damage the appellate courts and, by extension, our state judicial system.
Lastly, the proposal fails to account for the wisdom of our three-branch system of government. Our
country has recognized from its beginning that three equal branches — the executive, the legislative,
and the judicial — best protect the freedoms we cherish.
Continued On Next Page . . .
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Continued From Previous Page . . .

The judiciary balances the power of the other branches. This legislative eﬀort to limit the judiciary
upsets that balance.
Florida's judicial system adheres both to precedent and to the common law that has developed over
the course of centuries of Western legal thought. Change to the law comes slowly, incrementally, with
a great deal of thought and consideration.
Those who have proposed to amend the Florida Constitution do not appear to have given this change
the kind of thought and consideration that the people of Florida deserve.
* Posted: Nov. 27, 2015 in Stuart News and in Florida Bar News on November 30, 2015. Mark Miller, a Florida
Bar board-certified appellate attorney, is vice president of the Martin County Bar Association. Reprinted here
with permission.
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Frye v. Daubert Update
On Friday, December 4th, The Florida Bar's Board of Governors voted to recommend against
the state adopting a contentious change in evidence law that's favored by lawmakers. The
board voted 33-9 to recommend that the state Supreme Court "not adopt the Daubert standard."
The Legislature had approved the change two years ago, but the courts have not yet followed
it. Florida historically has used the Frye standard, which asks whether expert testimony is
"generally accepted" in a particular scientiﬁc community. Daubert is stricter scientiﬁcally and
can often require a kind of "mini-trial" even before an expert can appear in front of jurors.
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Don’t Wing It….Find Your Co-Counsel
Being a solo lawyer is a tough job and, as Chris Gardner wrote in The Pursuit
of Happyness: “The cavalry ain't coming.” So what should we solo or small
ﬁrm lawyers, do with a proﬁtable case that’s outside our areas of expertise?
Easy…ﬁnd an experienced co-counsel to assist you.
Taking on legal matters or cases that you aren’t overly familiar with is never a
good idea, even for a tantalizingly generous fee. Your opposing counsel will
probably pick up on your inexperience and use it against your client. You’ll
also ﬁnd yourself burning a lot of your valuable time getting up to speed, while
simultaneously sacriﬁcing your mental well-being by worrying that you missed something.
This is where your Martin County Bar Association Small and Solo Practice Committee can
help! We are ironing out the details for our 2016 Spring Happy Hour, where you can meet up
with your solo/small colleagues and ﬁnd the resources you need to conﬁdently take on more
cases. Watch this space for upcoming details!
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MCBA Social Media Update
The Social Media Committee is looking to expand the Martin County Bar
Association’s online presence through our social media and social networking
sites such as Facebook, Twitter, and Google Plus.
Section and Committee Chairs: Please e-mail me your pictures from your
monthly and/or bi-monthly meetings as well as a brief description of what was
discussed. Said information will then be posted on our various social media
and social networking outlets.
Martin County Bar Association Members: please submit pictures and a brief description
regarding your community involvement that is relevant to the MCBA. Said submissions will be
reviewed for compliance with the rules and, if appropriate, posted to social media. For more
information regarding posts on our social media outlets, please review our Social Media and
Social Networking Policy provided on the Martin County Bar Association website.
Finally, if you have not already done so, please remember to like the Martin County Bar
Association on Facebook, follow @MartinCountyBar on Twitter, and join the Martin County
Bar on Twitter, and join the Martin County Bar Association circle on Google Plus!
Please feel free to contact me with any questions at kristen@zwebenlawgroup.com.
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E-1 AND E-2 VISAS

The E-1 (Treaty Trader) and E-2 (Treaty Investor) are nonimmigrant
visas for those who wish to work in the U.S. indeﬁnitely as long as the
basis for the E visa continues to exist. E visas require a treaty between
the U.S. and the applicant’s home country. The E-1 is for individuals
who engage in substantial trade. The E-2 is for individuals who direct
and develop a U.S. enterprise. Spouses are eligible to apply for work
authorization in the U.S.

E-1: Treaty Trader
The E-1 applicant must demonstrate that he engages principally and substantially in trade between the
U.S. and the treaty country. “Trade” is the commercial exchange of goods or services. The trade must be
international in scope and occur principally between the U.S. and the E-1 treaty country. The application
must include proof of trading activities, such as negotiated contracts, bills of lading, invoices or statements;
customs clearances, purchase orders, correspondence showing trading activity; and other details.

E-2: Treaty Investor
E-2 investors may be admitted to the United States to develop and direct an enterprise in which the
applicant has made a substantial investment, or is in the process of investing. The enterprise must be “bona
ﬁde,” meaning that it must have a commercial space (leased or owned by the company), a bank account,
telecommunications service, an employer’s identiﬁcation number (“EIN”); and other hallmarks of a legitimate
business.
There is no bright line deﬁnition of “substantial” investment. Some practitioners feel that the investment should
be at least $100,000; however, there is no rule to this eﬀect in policy, regulation or statute. The determining
factors are (1) whether the business is expected to generate more than a marginal return; and (2) whether
the contribution is proportional to the required investment. A business of a lower overall value, such as a
$100,000 restaurant, would require a higher proportion of the total value to be contributed by the investor,
such as $80,000; whereas a business valued at $1,000,000,000 would require a proportionally lower cash
contribution (for example, $100,000) because of the scale of the investment.
An E-2 visa applicant should be prepared to produce all organizational documents for the business, corporate
ﬁlings, SS-4 (EIN number),bank records, payroll records, proof that the business is active, evidence that
the applicant’s investment funds have been deployed into the business for purchase of inventory or other
purposes, proof that the investor’s funds are personal and were lawfully acquired, and proof of the path of
the capital into the business. The application also requires a credible and carefully drafted business plan
with ﬁve years of ﬁnancial pro formas.

CONCLUSION
The E visa (whether it be Treaty Trader or Treaty Investor) is a versatile form of nonimmigrant visa that
enables the applicant and dependents to remain, work, and travel in and out of the United States during
the validity of the visa. It can be renewed indeﬁnitely as long as the permitted business activities continue.
For more information on this article or this area of law, contact Karen and/or Christopher at:
oﬃce@gastonandmentor.com.
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PLEASE JOIN US!
CLE Seminar Regarding Mandatory Compliance With
Florida Rule Of Criminal Procedure 3.113
WHO: All attorneys who handle adult felony cases and post-conviction matters
WHAT: Fla. R. Crim. P. 3.113 states that before participating as counsel of
record on any adult felony case or post-conviction proceeding, lawyers are
required to complete a Florida Bar approved course covering the legal and ethical
obligations of discovery in a criminal case, including the requirements of Fla. R. Crim. P. 3.220
and the principles announced in Brady v. Maryland and Giglio v. United States.
Compliance with the mandatory training required by Rule 3.113 must completed by
May 16, 2016, otherwise, you will be ineligible to handle felony cases.
WHEN: February 19, 2016 (Immediately following the MCBA monthly luncheon)
WHERE: The Kane Center (900 SE Salerno Rd., Stuart, FL 34997)
Our guest speaker will be DENIS M. deVLAMING,
Esquire. Mr. deVlaming is a former prosecutor
in the Sixth Judicial Circuit and he currently
practices criminal law in Clearwater, Florida
and in surrounding counties. Mr. deVlaming is
Board Certiﬁed in Criminal Trial Law and is also
an adjunct professor at Stetson College of Law
teaching “Advanced Criminal Trial Advocacy”.
This CLE course has been approved for 1 hour
of General Credit and 1 hour of Ethics Credit
and complies with the mandatory training
requirements of Fla. R. Crim. P. 3.113.

Practice Exclusively Dedicated
to Criminal Defense
Aggressive • Dedicated •
Experienced Trial Attorney
Oﬃces in Stuart &
Weﬆ Palm Beach

This CLE course is free to all Martin County Bar
Association members, Judges, Public Defenders
and State Attorneys. All others: $10.00.

850 NW Federal Highway,
Stuart, FL 34994
Telephone: 772-261-8588

Please R.S.V.P. to: (772) 261-8588 or
katie@richterlawpa.com. If applicable, send
checks to: MCBA, PO Box 2197, Stuart, FL
34995.

Email: wayne@richterlawpa.com
Website: www.richterlawpa.com
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2016 JUDICIAL NOMINATING COMMISSION NOMINATIONS TO BE MADE
Judicial Nominating Commissions: One lawyer vacancy for each of the 26 JNCs. The
Florida Bar has the opportunity to nominate three lawyers for each Judicial Nominating
Commission to the Governor for his appointment. Each appointee will serve a fouryear term, commencing July 1, 2016. Applicants must be members of The Florida Bar
engaged in the practice of law and residents of the territorial jurisdiction served by
the commission to which the member is applying. Commissioners are not eligible for
state judicial oﬃce for vacancies ﬁlled by the JNC on which they sit for 2 years following
completion of their term.
Applications must be submitted no later than 5 p.m., Friday, February 26, 2016, in
the Executive Director’s oﬃce of The Florida Bar. Resumes will not be accepted in lieu
of an application. Screening committees of the Board of Governors will review all JNC
applications. The Executive Committee will then make recommendations to the Board
of Governors. Applications can be downloaded at: www.ﬂoridabar.org or by calling
(850) 561-5757 to obtain the application.

We have everything your practice needs.
• Business Checking Choices
• Business Lending Solutions
• FREE Access to TD Bank
BusinessDirect Online Banking
• Longer Hours & Weekends
to Fit Your Schedule
• TD EscrowDirect – 24/7 Online Access to
Your Escrow Accounts
To learn what TD Bank can do for your
practice, contact Nicole Hibbs, Treasure Coast
Business Banker & Relationship Manager at
1-772-828-9739 or nicole.hibbs@td.com, or
connect to www.tdbank.com/smallbusiness.

TD Bank, N.A. | Some fees and restrictions may apply. Fees may apply for optional services. Please see your TD Bank BusinessDirect Account Agreement for more details. Loans subject to credit approval. | Equal Housing Lender.
110516.1-LM-C-FL13_Martin_Co_Bar_8x4.75.indd 1

3/20/13 11:36 AM
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L, Jo d Leglatiо
19th Judicial Circuit Court of Florida
Court adminiﬆration, judicial assignments,
programs, job opportunities and other
resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the Bar’s “Bill
Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit the Legislation
Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be found on
the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney, County
Code & Ordinances.
See ordinance list on right side of web page
(ex: Ordinances 800-849).
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City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please Join Us for MCBA’s January 15th CLE Luncheon Meeting
When:

Friday, January 15, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Spinach Salad (fresh spinach leaves with mushrooms and crisp bacon, purple onions &
tomato wedges) with a poppy seed vinaigrette; Chicken Francoise with a herbed rice and
seasonal vegetable; Short Cake with Strawberries & Whipped Cream.

Speaker: Meet & Greet the Judges of the 19th Circuit
CLE:

2 General CLE’s

RSVP:
RSVP: No later than January 11th - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com
There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

