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District Maps – Why All The Acrimony?
I have always been interested in redistricting. Many of
my colleagues think the subject is dry and say, “stick
to practicing personal injury, it’s far more interesting.”
And sure, practicing personal injury is interesting and
mired in political issues some years, but, district map
litigation goes on forever. Not to mention redistricting
debates are intensely political.
If you’re not familiar with it, redistricting is the process where new
congressional and state legislative district boundaries are drawn. Each
of Florida’s 27 U.S. Representatives and 160 state legislators (120 state
House and 40 state Senate) are elected from political divisions called
districts. Every ten years, after the U.S. Census is completed, we are
required to redraw district lines. In Florida, the state legislature draws
both congressional and state legislative district lines.

N

Published monthly, excluding July, by
the Martin County Bar Association as a
service to its membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.
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The last census occurred in 2010. Around that time, Florida voters passed 2010 Amendments
5 and 6. Under these laws, the Florida legislature could not draw districts to disfavor a political
party or to deny racial or language minorities equal opportunity in the political process. In
other words, the legislature could not partisan or racially gerrymander districts. There are
other relevant rules, but, the two I mentioned trigger the most litigation.
Litigation over the 2010 census congressional map started in 2012 after the Florida legislature
drew it up. When district maps are challenged circuit court judges are required to review
and approve them. Circuit Court Judge Terry Lewis out of Leon County said this about the
legislature’s original congressional map of 2012:
“Republican political consultants or operatives did, in fact, conspire to manipulate
and inﬂuence the redistricting process...They made a mockery of the Legislature’s
proclaimed transparency and open process of redistricting by doing all of this
in the shadow of that process, utilizing the access it gave them to the decision
makers, but going to great lengths to conceal from the public their plan and
their participation in it.”
When I saw this opinion I thought, “Wow, that’s harsh!” But, evidently Judge Lewis was not
harsh enough. After writing this opinion Judge Lewis ordered the legislature to give him a
new district map, which he approved. But, the private interest groups, League of Women
Voters and Common Cause Florida, appealed Judge Lewis up to the Supreme Court. The
Florida Supreme Court found the corrected congressional map to be unconstitutional. On
July 9, 2015, the Florida Supreme Court found that eight congressional districts needed
redrawing. (Keep in mind, the Congressional elections in 2012 and 2014 took place under
the unconstitutional 2012 map.)
But, the story does not end there. In August of 2015, the Florida Legislature met for a twoweek session on their third attempt to draw a congressional district map. However, it couldn’t
come to an agreement. As such, Judge Lewis was tasked with creating the new district
map. This time, Judge Lewis asked the private interest groups to draw the map, which he
then approved.
In December, the Florida Supreme Court approved the 2016 congressional district map
drawn up by the private interest groups after nearly four years of litigation. I have not even
discussed the state Senate and House district maps. After litigation over the Senate map,
last December, Leon County Circuit Judge George Reynolds approved the map that was,
again, drawn up by the League of Women Voters and Common Cause Florida. This is
another instance where the map chosen came from an interest group and not the Florida
Legislature. Perhaps Judge Reynolds wanted to avoid the appeals brought on by Judge
Lewis’ court? Who knows, but, I have read that the Senate map will likely draw appeals.
We will soon ﬁnd out.
Continued On Next Page . . .
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So, why all the acrimony? And why should it take Florida judges to ﬁgure this out? The answer
to that is what keeps us all in business: even educated, astute and learned professionals
sometimes cannot agree. Judges step in when we can’t agree. Whether one feels that the
various maps drawn up were truly unconstitutional or not, thank God our Constitution allows
oversight by our Circuit Court judges and Supreme Court justices. Otherwise, it seems that
many would feel disenfranchised.
I look forward to continuing to follow these issues. Who knows, maybe they will still be in
litigation by the next census in 2020. In the meantime, when you vote in November, think
about how much litigation went into ﬁguring out who gets to vote where.
Sincerely,

Chad C. Hastings, 2015-2016 MCBA President
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MCBA CLE Luncheon Meeting
FEBRUARY 19, 2016

Please Join Us!
O Friday, February 19, 2016 the Executive Board of the MCBA invites its
On
members, prospective members, and any guests to join us for our monthly
m
C
CLE luncheon meeting at the Kane Center in Stuart at 11:30 a.m. Our guest
sspeaker is Fourth District Court of Appeal Chief Judge Cory J. Ciklin.
C
Cory J. Ciklin was appointed to the court by Governor Charlie Crist on
D
December 10, 2008 and retained by voters in 2010.
JJudge Ciklin graduated from Florida State University in 1978. From 1978
to 1979, he attended Stanford University Cumberland School of Law. He
then returned to Florida State and received his J.D. in 1981. He began his legal career as
an intern at the Legal Aid Society of Palm Beach County in 1980. The following year, he
became the vice president and counsel of The Florida Sheriﬀ’s Youth Fund. From 1983 to
1991, he was a senior associate with the law ﬁrm Boose, Casey, Ciklin, Lubitz, Martens,
McBane & O’Connell.
Hon. Cory J. Ciklin

In 1991, Ciklin became a magistrate judge and served on the Palm Beach County Traﬃc
Court until 1994. During this time, he also worked in the Palm Beach County Attorney’s Oﬃce.
He became a Palm Beach County Court judge in 1995. From 1998 to 1999, he was the
administrative and presiding judge of the Domestic Violence Division in Palm Beach County.
In 2000, he returned to the County Court. Ciklin was the administrative and presiding judge
of the North County Courthouse from 2003 to 2004. He then became the administrative and
presiding judge of the Gun Club Criminal Justice Complex. In 2008, he served again as the
presiding judge of the North County Courthouse.
We look forward to an insightful and engaging program from Chief Judge Ciklin who will overview
outcomes and lessons learned from recent 4DCA cases. We anticipate another great turnout!
To RSVP, call us at (772) 220-8018 or email us at martincountybarassociation@msn.com.
The lunch is free to MCBA members and judges; guests are welcome to attend and may
pay the $25 guest fee at the door.* RSVP is required for all attendees and we hope to
see you there!
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of the article. Views and conclusions
expressed in articles and ads herein are those of the authors or advertisers and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin
County Bar Association. Further, the Martin County Bar Association and staﬀ do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.

4

T

S

B

-F

2016

The President and Executive Board of the
Martin County Bar Association
request the pleasure of your company
at
The 2016 Annual Installation Banquet

“Celebrating America”
Mariner Sands Country Club
On Saturday, May 21, 2016
at half past six in the evening
Black Tie Optional

Open Bar

Authentic White House State Dinner Menu
Enjoy Special Entertainment, Dancing, Prizes & Casino
Look for your personal invitation in the mail coming soon!
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2016 Upcoming Events
We hope you will join us for our upcoming 2016 Social
Committee events.Contact us for more information
or to get involved at: nikitmarshall@gmail.com or
jason@jasonbergerlaw.com. Here’s to a great 2016!

Attention Members:
Look for your personal invitation to The Annual Banquet coming to you in the mail soon!
Tickets are ﬁrst-come, ﬁrst served and we anticipate being SOLD OUT! See Page 7 for
sponsorship opportunities. See Page 5 for an invitation preview and visit our website under
EVENTS for more details.

Thank You To Our Early Sponsors:
American Entertainment

Presidential State Dinner

White House Gold

Situation Room Cocktail Hour

Capitol Hill Prize

Oval Oﬃce Specialty Drink

Press Room Silver

DBA Hobart Deposition Services
in Martin and St. Lucie Counties

Rose Garden Copper
Congressional Bronze

SUSAN B. JACOBSON, L.M.H.C, P.A.
QUALIFIED EXPERT WITNESS
Continued on Page 8...
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ASINO

PONSOR

APITAL

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 8 free tickets to Banquet
P
P
P
P

HITE

OUSE

OLD

ILL

RIZE

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 6 free tickets to Banquet

P
P
P
P

PONSOR

VAL

FFICE

PECIALTY

RINK

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 4 free tickets to Banquet
P
P
P
P

ITUATION

OOM

OCKTAIL

OUR PONSOR

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet

P
P
P
P

RESS

OOM

ILVER

PONSOR

(Only 4 Available)

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet
ONGRESSIONAL

RONZE

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ¼ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 1 free ticket to Banquet

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 2 free tickets to Banquet
OSE

ARDEN

OPPER

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free business card advertisement in 1
edition of monthly MCBA newsletter
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Join Us For Our 2nd Annual March Madness Social!

Join us for a drink (or 2), appetizers, Final Four
basketball and great company!
When: April 2, 2016 (4:00 p.m. - ?)
Where: Hurricane’s Tiki Bar in Palm City
Cost: 2 or more non-perishable food items per person for local food bank(s)
RSVP: Email martincountybarassociation@msn.com by March 25th
Join us for a drink (or 2), appetizers, basketball and great company!
Thank you to our sponsors:

Look For Event Recaps in Upcoming Issues of The SideBar!
2016 Softball Challenge
Best of Luck to the MCBA Softball Team as they replay the North
County Section of the Palm Beach County Bar Association with
hopes to defend their undefeated title.

2016 Canoe Trip
The Canoe Trip for March is now SOLD OUT!
We hope the weather is fabulous for our members and their families who plan
to attend. We thank our sponsor:

Continued on Next Page . . .
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Continued From Previous Page . . .

Are You Interested In Joining The MCBA For Tailgating at the Polo Classic?
When: March 5, 2016 (Noon - ?)
Where: Port Mayaca Polo Club in Okeechobee
Cost: $50 per carload (bring your own food & beverages)
RSVP: Contact Michelle at 772-288-6245 by February 25th
(See more event details below)
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CLE Seminar Regarding Mandatory Compliance With
Florida Rule of Criminal Procedure 3.113
WHO: All attorneys who handle adult felony cases and post-conviction matters
WHAT: Fla. R. Crim. P. 3.113 states that before participating as counsel of record
on any adult felony case or post-conviction proceeding, lawyers are required to
complete a Florida Bar approved course covering the legal and ethical obligations
of discovery in a criminal case, including the requirements of Fla. R. Crim. P. 3.220
and the principles announced in Brady v. Maryland and Giglio v. United States.
Compliance with the mandatory training required by Rule 3.113
must completed by May 16, 2016, otherwise, you will be
ineligible to handle felony cases.
WHEN: February 19, 2016 (Immediately following the MCBA monthly luncheon)
WHERE: The Kane Center (900 SE Salerno Rd., Stuart, FL 34997)
Our guest speaker will be DENIS M. deVLAMING,
Esquire. Mr. deVlaming is a former prosecutor
in the Sixth Judicial Circuit and he currently
practices criminal law in Clearwater, Florida
and in surrounding counties. Mr. deVlaming is
Board Certiﬁed in Criminal Trial Law and is also
an adjunct professor at Stetson College of Law
teaching “Advanced Criminal Trial Advocacy”.
This CLE course has been approved for 1 hour
of General Credit and 1 hour of Ethics Credit
and complies with the mandatory training
requirements of Fla. R. Crim. P. 3.113.
This CLE course is free to all Martin County Bar
Association members, Judges, Public Defenders
and State Attorneys. All others: $10.00.
Please R.S.V.P. to: (772) 261-8588 or
katie@richterlawpa.com. If applicable, send
checks to: MCBA, PO Box 2197, Stuart, FL
34995.

10

Practice Exclusively Dedicated
to Criminal Defense
Aggressive • Dedicated •
Experienced Trial Attorney
Oﬃces in Stuart &
West Palm Beach
850 NW Federal Highway,
Stuart, FL 34994
Telephone: 772-261-8588
Email: wayne@richterlawpa.com
Website: www.richterlawpa.com
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Please Join Us!
Join us on February 17 th for this month’s Family Law
Committee meeting (Noon) at the Law Office of Crary
Buchanan (759 SW Federal Highway) in Stuart.
Our guest speaker will be MCBA member and psychotherapist
Susan Jacobson. Susan Jacobson, L.M.H.C. is a fellow in
psychotherapy, nationally recognized in Social Investigation,
a Florida Supreme Court Certiﬁed Family Mediator and a
qualiﬁed Martin County Parenting Coordinator.
Lunch will be provided as usual. If you plan on attending, please RSVP to
susan@crarybuchanan.com by February 13th at the latest. We hope to see you there!

J

T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact Judge Roby at:
772-288-5560, robyw@circuit19.org or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!

FAWL
You’re Invited
The Florida Association for Women Lawyers Martin County
Chapter cordially invites you to a CLE luncheon with Clerk
Carolyn Timmann on “Technology & ADA Compliance.”
It will be held on Thursday, February 4, 2016 (Noon - 1:00 p.m.) at
Fiorentino’s Italian Cuisine (2571 SE Ocean Boulevard in Stuart).
It is free to FAWL Members and $15 for NonMembers. Space
is limited to 35 attendees. Please RSVP by February 1, 2016
to heatherbridwell@stuart-law.net.
12
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THANK YOU!
We want to say thanks to those who continue to support
the YLD. We hosted a Happy Hour on January 21st at the
Boathouse and enjoyed spending time with everyone. It was
a great way to start oﬀ 2016!
REMINDER! 2016 is a leap year. When tasking your ﬁling
deadlines, remember that February has 29 days this year!
GET INFORMED! The Florida Bar Young Lawyers Division
provides FREE resources to Bar members. Go to http://ﬂayld.org/technology/ for
information to help you navigate the constantly evolving technology integral to the practice
of law, including FREE webinars.
TOUR THE COURTHOUSE AND MEET AND GREET WITH JUDGES! The YLD will be hosting
the annual morning at the courthouse event again this year. Please mark your calendar for
Thursday, April 21, 2016 to join us. Details to follow.
Contact us for more information or to get involved at: aspears@kslattorneys.com or
kathryn@roegierslaw.com.

Susan B. Jacobson, L.M.H.C.
► Qualified Expert Witness
in Family and Criminal
Courts
► Social Investigator
► Qualified Parenting
Coordinator
► FL Supreme Court Certified
Family Mediator
► Fellow in Psychotherapy
► Collaborative Law Mental
Health Professional
Serving Martin, Palm Beach and Broward Counties
www.f-fc.com
561-558-1342
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Happy New Year To All!
I am looking forward to an exciting 2016 with the Paralegal
Committee. Brandon V. Woodward, leading the Small and
Solo Practice Committee and myself, leading the Paralegal
Committee, are planning the 6th Annual Joint Committee
Meeting. More details will be published soon.
Also, I have been on the lookout for another Paralegal in
the community who is interested in leading the Paralegal
Committee for the 2016-2017 season. If you are interested,
or know someone who might be, please let me know; I can
be reached at the following email mcbaparalegalcommittee@gmail.com. Because e-mail
does not always go through, please visit and “like” MARTIN COUNTY BAR ASSOCIATION
PARALEGAL COMMITTEE Facebook page to receive instant notiﬁcations of events and
notices. You may instant message me on that page as well.

Law Oﬃce Of

Stephen M. Lewen
Social Security Disability
Worker’s Compensation
Representing the injured and disabled
for over 36 years.

Follow financial principles, not
fads or trends.
Discover the power of planning with a
Northwestern Mutual Financial Representative.
Together, we’ll design a disciplined and balanced
approach that keeps you on solid financial footing,
so you can take advantage of life’s opportunities.
Who’s helping you build your financial future?

EXPERIENCE COUNTS!
10 SE Central Parkway, Suite 315
Stuart, FL 34994
Telephone: 772-288-1300 | Fax: 772-288-2135

Stuart mid-sized, full service law firm seeks
associate with 2 - 4 years’ experience in estate
planning and transfer tax. Competitive
salary, benefits, and opportunity for growth
within ﬁrm. Send resume and salary history to
cbailes@foxwackeen.com.
14

Brooke W McKernan
Financial Representative
(561) 284-8112
brookemckernan.com

05-3054 © 2013 Northwestern Mutual is the marketing name for The Northwestern Mutual Life
Insurance Company, Milwaukee, WI (NM) (life and disability insurance, annuities) and its
subsidiaries. Northwestern Mutual Investment Services, LLC (NMIS) (securities), a
subsidiary of NM, broker-dealer, registered investment adviser, and member of FINRA and
SIPC. Brooke W McKernan, Insurance Agent(s) of NM. Brooke W McKernan, Registered
Representative(s) of NMIS. NCAA® is a trademark of the National Collegiate Athletic Association.
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Foreclosure Litigation Update

•

Calvo v. U.S. Bank National Association, 4D14-1424 (Fla. 4th DCA)
(December 16, 2015).
In Calvo the lower court entered a Final Judgment of Foreclosure for the
Plaintiﬀ. The Calvos appealed on the basis of the failure of the U.S. Bank
National Association to prove standing at the time the case was ﬁled. In the
underlying litigation the lender reﬂected on the Note and Mortgage attached
to the Complaint ﬁled on May 24, 2010, was Aegis Funding Corporation.
The Promissory Note attached to the Complaint bore no endorsements.
However, prior to Trial U.S. Bank ﬁled a Certiﬁcation of Possession of Original Promissory
Note with two endorsements. This Certiﬁcation came over three years after the ﬁling of the
action. Then, at Trial U.S. Bank ﬁled the “original note” bearing a blank endorsement. The
Fourth District found that it is necessary for the Plaintiﬀ to provide “competent substantial
evidence that the endorsement was placed on the note before suit was ﬁled.” There was
insuﬃcient evidence oﬀered at Trial that U.S. Bank had standing at the time suit was ﬁled.
As such, the Fourth District reversed the Final Judgment of Foreclosure in favor of U.S.
Bank and remanded for the entry of an Order Dismissing the action.

•

Morris v. Deutsche Bank National Trust Company, 4D13-4049 (Fla. 4th DCA)
(December 9, 2015).
Similar to Calvo, the Fourth District recently opined on the Morris Appeal, in which Final
Summary Judgment of Foreclosure was entered in favor of Deutsche Bank. Morris appealed
and argued that a genuine issue of material facts existed, primarily based on Deutsche
Bank’s lack of standing on the date the Complaint was ﬁled. The Fourth District agreed with
Morris, noting that the Promissory Note attached to the Complaint bore no endorsements.
After the action was ﬁled Deutsche Bank ﬁled the “original note” with a blank endorsement.
However, the Fourth District found that Deutsche Bank failed to prove standing as it failed
to prove that it was entitled to enforce the Promissory Note at the time the action was ﬁled.
As such, the Fourth District reversed the Final Summary Judgment of Foreclosure and
remanded to the Trial Court.
THE FLORIDA BAR BOARD OF GOVERNORS SEEKS APPLICANTS FOR
SUPREME COURT’S BAR ADMISSIONS COMMITTEE
Position is for one lawyer to serve a two-year term commencing July 1, 2016. This
committee coordinates the work of the bench, bar, law schools, and bar examiners and
make recommendations to the Court. An application may be downloaded from the Bar’s
website at www.ﬂoridabar.org. Deadline: February 26, 2016.
15
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MARITIME BELIEVE-IT-OR-NOT
James Hausman, owner of The Gold Center in Illinois, embarked on a 270day world cruise with his wife Carol and their 8-year-old daughter aboard
Holland America Line’s (HAL) MS Amsterdam, from Seattle, Washington,
on September 26, 2011.
While the cruise ship was sailing to Honolulu, Hawaii, Hausman was injured
aboard the cruise ship sustaining a head injury. The lawsuit says Hausman
was walking from his cabin to the swimming pool on deck 8, following a
group of crew members through a set of automatic double doors to the pool.
The lawsuit claims a set of automatic doors suddenly opened, striking Hausman in the head.
The lawsuit further claims, among other things, Hausman suﬀered “traumatic brain injury,
post-traumatic vertigo, seizures, epilepsy, neuropsychological, psychosocial impairments.”
Holland America Line had months to prepare for a potential lawsuit, to follow and document
Hausman after the head injury, as the Hausmans went on enjoying their cruise. HAL produced
photos of Hausman on various excursions from the ship, including a video of him riding an
elephant. He spent 7-8 hours a day, seven days a week for 270 days, running his business
while on the cruise, despite his traumatic brain injury.
After a two week jury trial in October, 2015, the jury rendered a verdict in favor of Plaintiﬀ,
awarding ﬁve million in compensatory damages and 16.5 million in punitive damages, based
on 100% responsibility to HAL, none to Hausman. In November, HAL ﬁled a Motion to Vacate
Judgment and for Dismissal or for New Trial based on fraud on the court, violation of discovery
orders, intentional destruction of evidence, and witness tampering. Holland America also
seeks to reduce the compensatory and punitive damages “in line with general maritime law
proportioning punitive to compensatory damages.”
UPDATE: On January 5, 2016, the Court in a 25-page Order granted HAL’s Motion to Vacate
and ordered a new trial. The basis for granting the Motion was “clear and convincing evidence
that the Plaintiﬀ, James R. Hausman, engaged in discovery misconduct, and ... the misconduct
substantially interfered with Defendants’ ability to fully and fairly prepare for and proceed to
trial.” The misconduct was brought to the Defendant’s attention by Hausman’s recently ﬁred
personal assistant, whose testimony the court found very credible, while it found Hausman’s
rebuttal testimony evasive and self-serving.
Email me at barbcook@barbcooklaw.com for questions about this article or this area of law.
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MCBA To Award $5,000 in 2016
Scholarships
Thank you to Schwed, Adams,
Sobel & McGinley for their
generous contribution to our 2016
scholarship fund!

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call 1-888-751-9000.

TD Bank, through its Affinity
Program, is also helping us raise
scholarship money - any new
or existing account from MCBA
members, family and friends, makes us money!
Accounts are in no way linked to the MCBA and
it is anonymous - just provide them with our
code: AG345 and $10.00 - $25.00 per account
is deposited into our scholarship fund. It is the
easiest fund raiser ever!
Look for an opportunity to congratulate our winners
at our May 20, 2016 CLE luncheon!
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Surloﬀ v. Regions Bank, --- So. 3d ----, 2015 WL 7275207 (Fla. 4th DCA 2015).
A bank that communicates loan denial information to an applicant is not responsible
for the applicant’s suicide, notwithstanding the “Undertaker’s Doctrine” and
notwithstanding the bank knew the applicant’s unstable mental condition, as the bank
has no special duty to the applicant and legal duty requires more than foreseeability
alone.
Environ Towers I Condominium Association, Inc. v. Hokenstrom, --- So. 3d ----,
2015 WL 7273418 (Fla. 4th DCA 2015).
There can be more than one “prevailing party” for attorneys’ fees purposes in litigation
between a condominium association and a unit owner.
Inﬁnity Home Care, L.L.C. v. Amedisys Holding, LLC, --- So. 3d ----, 2015 WL
7292837 (Fla. 4th DCA 2015).
Referral sources are a legitimate business interests subject to protection by covenants not to compete
under Florida Statute section 542.335; conﬂict certiﬁed with Florida Hematology & Oncology v. Tummala,
927 So.2d 135 (Fla. 5th DCA 2006).
Udick v. Harbor Hills Development, L.P., --- So. 3d ----, 2015 WL 7302585 (Fla. 5th DCA 2015).
Homeowners bind all other homeowners under res judicata principles when they conclude a derivative
action against an association.
Guzman v. Deutsche Bank Nat. Trust Co., -- So. 3d ---- 2015 WL 7568558 (Fla. 4th DCA 2015).
Standing is determined at time of ﬁling suit, and an amended complaint does not relate back for standing
purposes.
Mia Real Holdings, LLC v. Nolan, --- So. 3d ----, 2015 WL 7571468 (Fla. 4th DCA 2015).
An estimate prepared in anticipation of trial testimony is not a business record as it is not kept in the
ordinary course of business.
Bank of New York v. Von Houtman, --- So. 3d ----, 2015 WL 7571489 (Fla. 4th DCA 2015).
A motion for attorneys’ fees under Florida Rule of Appellate Procedure 9.100 (k) must be ﬁled within
twenty days after responding to a petition for original jurisdiction otherwise the claim for fees is waived.
Dyck-O’Neal, Inc. v. Duﬀy, --- So. 3d ----, 2015 WL 7750066 (Fla. 2d DCA 2015).
A trial court may decline to dismiss an action under Florida Statue 57.011 even though an out of state
plaintiﬀ fails to ﬁle a non-resident costs bond within twenty days after motion to dismiss is ﬁled.
Mederi Caretenders Visiting Services Of Southeast Florida, LLC v. White, --- So. 3d ----, 2015 WL
7752751 (Fla. 4th DCA 2015).
The Fourth District reaﬃrms its holding in Infinity Home Care, L.L.C. v. Amedisys Holding, LLC, Case
No. 4D14-3872, slip op. (Fla. 4th DCA November 18, 2015), that referral sources are protected under
Florida Statute section 542.335.
U.S. Bank, N.A. v. Grant, --- So. 3d ----, 2015 WL 7752864 (Fla. 4th DCA 2015).
A bank’s mortgage lien takes priority over a later ﬁled community association lien; the association lien
does not relate back to the declaration of the community association unless the association declaration
reﬂects it will have priority over later ﬁled mortgage liens.
Mauro v. Wells Fargo Bank, N.A., --- So. 3d ----, 2015 WL 7752675 (Fla. 4th DCA 2015).
Returns of service are not excluded on hearsay grounds.

Continued On Next Page . . .
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Transunion Risk and Alternative Data Solutions, Inc. v. Reilly, --- So. 3d ----, 2015 WL 7740421 (Fla.
4th DCA 2015).
Once a party enforcing a restrictive employment covenant shows it had a legitimate business interest
covered by the covenant, it is entitled to a rebuttable presumption of irreparable injury and the employee
must prove the absence of injury. Likewise, a continued breach of the covenant establishes an inadequate
remedy at law, substantial likelihood on the merits, and the public interest in entering an injunction.
Daniel v. Morris, --- So. 3d ----, 2015 WL 7782828 (Fla. 5th DCA 2015).
A creditor has a non-delegable duty to ensure that self-help repossession does not breach the peace.
Akin Bay Company, LLC v. Von Kahle, --- So. 3d ----, 2015 WL 8345357 (Fla. 3d DCA 2015).
An assignee under Florida Statute section 727.104 (the Florida Assignment for Beneﬁt of Creditors
statutes) is bound by a mediation and arbitration clause in an assignor’s agreement with a third-party.
Deutsche Bank National Trust Company on behalf of LSF MRA Pass-Through Trust v. Perez, --- So.
3d ----, 2015 WL 8347002 (Fla. 3d DCA 2015).
A witness listed in a general fashion is suﬃcient unless the party opposing the substitution of the general
listed witness with a speciﬁc witness can demonstrate prejudice.
Ocwen Loan Servicing, LLC v. Delvar, --- So. 3d ----, 2015 WL 8347300 (Fla. 4th DCA 2015).
A purported oral modiﬁcation of a mortgage cannot be enforced as it violates the Statute of Frauds, and
the Statute of Frauds cannot be circumvented by claims of promissory estoppel.
Aboumahboub v. Honig, --- So. 3d ----, 2015 WL 8347628 (Fla. 4th DCA 2015).
Strict compliance with notice provisions is required for ex parte enforcement of defaults under settlement
agreements.
Nikolits v. Neﬀ, --- So. 3d ----, 2015 WL 8348320 (Fla. 4th DCA 2015).
A homeowner has a strict jurisdictional time limit under Florida Statute section 194.171(2) to appeal the
valuation of their property, and this limitation cannot be circumvented by enveloping a challenge to last
year’s assessment in the challenge to the current year assessment.
DIRECTV, Inc. v. Imburgia, --- U.S. ---, 2015 WL 8546242 (2015).
Contract provisions that apply the “law of your state” do not permit application of state law that was valid at
time of contract but later ruled invalid.
In re Nica Holdings, --- F.3d ----, 2015 WL 9241140 (11th Cir. December 17, 2015).
An assignee under Florida Statute 727.01(Assignment for Beneﬁt of Creditors) may not, absent speciﬁc
authorization, ﬁle a bankruptcy on behalf of its assignor.
JYSK Ben’n Linen v. Dutta-Roy, --- F.3d ----, 2015 WL 8999502 (11th Cir. 2015).
Re-registrations (not just initial registrations) in bad faith are prohibited under the Anticybersquatting
Consumer Protection Act, § 43(d) of the Lanham Act, 15 U.S.C. § 1125(d).
Heiskell v. Morris, --- So. 3d ----, 2015 WL 9258277 (Fla. 1st DCA 2015).
The words “trustee” or “as trustee” added to the name of deed grantee do not automatically vest title in
the trustee, despite the language of Florida Statute section 689.071 (1). Subsection (1), which is meant to
protect bona ﬁde third party purchasers from secret trusts, must be read in conjunction with subsection (4),
which allows proof of the trust’s existence to be established before or after the deed is recorded.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish to
receive the expanded, weekly version of this Report.
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Submitted By: Chad Hastings

In December, I nominated MCBA member Bryan McLaughlin and MCBA
Treasurer Elizabeth Hunter, both with Sheila Biehl, P.A., to become recipients
of the Employee Pillar of Character Award. CHARACTER COUNTS! is a
collaborative of community organizations, schools, businesses and individual
citizens committed to the development and enhancement of individual and
community character. The “Six Pillars of Character” - Trustworthiness,
Responsibility, Respect, Fairness, Caring, Citizenship - serve as guideposts for
the countless choices children and adults are asked to make on a daily basis.
Over 20 years ago our own retired Judge Larry Schack and various other community leaders
met and began the CHARACTER COUNTS! Program in Martin County. The late Joe Kordick,
a man of great character, was the founding chairman and contributor to the program. The
program is operated by the Martin County United Way and it reaches schools and businesses
throughout Martin County. Although CHARACTER COUNTS! may not take all the credit for
it, youth alcohol rates and other risk factors have gone down signiﬁcantly since CHARACTER
COUNTS! has been implemented in Martin County Schools.
I am proud to say that both Bryan and Elizabeth were chosen to receive the Pillar of Character
Awards. Whether you call it professionalism or great character, take time to recognize Bryan
and Elizabeth when you see them, because they are shining examples! Congratulations!

Trustworthiness * Respect * Responsibility * Fairness * Caring * Citizenship
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PRO BONO VETERANS CLINIC AT THE MARTIN COUNTY VETERANS SERVICES OFFICE

Florida Rural Legal Services, Inc. (FRLS) and the Martin County Bar
Association Pro Bono Committee are providing free civil legal assistance to
low-income and indigent Veterans at the Martin County Veterans Services
Oﬃce in Stuart. The oﬃce is located at 435 SE Flagler Avenue. The clinic is
open to assist Veterans on the ﬁrst Tuesday of each month from 9:00 a.m. to
12:00 p.m. and the third Thursday of each month from 1:00 p.m. to 4:00 p.m.
Members of the MCBA will be available to triage the legal issues of Veterans
in all civil legal areas. The attorneys will provide limited advice, assistance
with completing forms, and refer cases back to FRLS and the MCBA Pro
Bono Committee for further legal services where warranted. Services will
not be provided in criminal matters. If any criminal defense attorney would like to be placed
on the Veterans Clinic Criminal Defense Attorney Reduced Fee Referral List please contact
Carolyn Fabrizio at FRLS.
According to the Florida Department of Veterans Aﬀairs (FDVA) there are
approximately 15,000 Veterans living in Martin County.
There are many issues aﬀecting veterans. Income, housing,
education, employment, family matters, discharge status,
and personal safety all play a signiﬁcant role in the health
and welfare of Veterans. Providing holistic services to
Veterans is very important. Many times when a Veteran
is discharged from active duty, he or she may not petition
the court to modify an existing child support order. Child
Support will continue to accrue at the higher rate of pay. The Veteran may
end up with a Driver License suspension due to past due child support. This
then aﬀects his or her ability to work, participate in carpooling with his or her child, make rent
or mortgage payments, etc. Having attorneys who are speciﬁcally trained to understand the
unique needs of Veterans is important.
Florida Rural Legal Services, Inc. (FRLS) and the MCBA Pro Bono Committee will provide
training to any interested volunteer. If you are interested in volunteering for the Veterans Clinic
or you are willing to accept cases for full representation when needed, please contact: Jane
Cornett jcornett@bplegal.com, Maxine Noel mnoel@gglawyers.com, or Carolyn Fabrizio
carolyn.fabrizio@frls.org.

***Reminder***
Member Benefit

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.
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SHOULD A DENTIST PERFORM
A PROSTATE EXAM?

Then why are you trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies don’t
just roll over.

Refer the case to our Personal Injury firm,
and earn yourself a 25% referral fee.

It’s easy. Simply call our office at 561-697-4440, and we will take
over from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Please Join Us!

Please join us at our next Trial Lawyers Committee meeting
on February 11, 2016 (Noon) at the Gunster Law Firm (800
SE Monterey Commons Boulevard, Suite 200) in Stuart.
Our guest speaker will be Jeﬀrey C. Cosby, Esq. with
Williams, Leininger & Cosby, P.A. Mr. Cosby is Board
Jeﬀrey C. Cosby, Esq.
Certiﬁed by the Florida Bar as a specialist in Civil Trial Law.
Along with being an experienced trial attorney, Mr. Cosby is
also a member of the 19th Judicial Circuit Grievance Committee and is an oﬃcer and member
of the Executive Committee for the Martin County Inns of Court. He has been admitted to the
American Board of Trial Advocates (ABOTA), one of the most highly respected organizations
in the nation for civil trial lawyers. He will be giving a presentation titled, “Trial Tips Not Taught
in Law School or Seminars.”
Lunch will be provided by Too Jay’s. If attending, please RSVP as soon as possible, but no
later than February 8th to Erin Wall at kibbey@kibbeylaw.com.

W. Jay Hunston, Jr.
Mediator/Arbitrator/Special Master
Since 2001, limiting his practice to all forms
of eﬀective dispute resolution, including,
mediation, arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time Within 15th,
19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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News From Y
Your Friendly Neighborhood Bar
Kathryn L. McHale, LLC is pleased to announce the opening of her ﬁrm located in Stuart and
Palm Beach, FL. Kathryn L. McHale, Esq. is Board Certiﬁed in Civil Trial law and specializes
in professional liability, construction, employment litigation and trial consulting and looks forward
to serving clients in Martin County, Palm Beach County, the Treasure Coast and all throughout
Florida. She is also available as a Florida Supreme Court Certiﬁed Circuit Mediator.
Daryl Isenhower has been appointed by Governor Rick Scott as a St. Lucie County
judge. Isenhower, of Port St. Lucie, has served as an assistant state attorney in
the 19th Judicial Circuit since 1996. Welcome Judge Isenhower! Look for all the
details on Judge Isenhower’s February 19, 2016 investiture on the MCBA website
under EVENTS.
Hugh A. Clarke, son of MCBA member Eula R. Robinson-Clarke, Esquire and Dennis A.
Clarke, was sworn into the Maryland Bar on December 15, 2015. Hugh is a graduate of the
Indian River State College, the University of Florida and the George Washington School of
Law at American University. Hugh joins his mother and his Uncle, Aubin W. Robinson, Esq.,
and his Aunt Claudeth Henry, Esq., in the legal profession.
Valerie Shahriari has joined the ﬁrm of Weiss, Handler and Cornwell, P.A. located in Boca
Raton where she will focus on: complex healthcare transactions, physician recruitment and
employment contracts, shareholder and operating agreements, value based contracting with
payers and reimbursement disputes with payers. We wish her all the best!

Kudos to Wendy Silva for becoming the newest member of the Kessler Law Firm in
downtown Fort Pierce. This is her ﬁrst position out of law school after volunteering
with the Public Defender’s Oﬃce.

Congratulations to Jessica M. VanValkenburgh who is now with McCarthy,
Summers, Bobko, Wood, Norman, Bass & Melby, P.A. Jessica will provide legal
services in the areas of real estate litigation, commercial & residential real estate
and foreclosure.
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In December, Willie E. Gary, and the Gary Foundation hosted the 15th Annual Kids
Carnival where hundreds of children from ﬁve counties were invited to attend the
event to receive toys and enjoy food, holiday music, carnival rides, games and a
visit with Santa and Mrs. Claus. Additionally, for the 7th year, employees of the ﬁrm
partnered with Gertrude Walden Child Care Center to provide holiday meals to
disadvantaged families from the community. The MCBA applauds their commitment
to the local youth of Martin County!
Welcome to new MCBA member, Brooke Bach. Brooke is a recent FSU Law
graduate licensed to practice in Florida and owner of Sunshine Legal Solutions,
P.A., which provides legal research and writing assistance to attorneys, as well as
personalized counseling to small businesses and individuals.
Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.

Personal Injury
Trial Attorney
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(772) 288-4357
@
.

jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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C e n t e r S t a t e B a n k ’s
L . A . W. S e r v i c e Fo r Yo u r P r a c t i c e

CenterState Bank focuses on professionals and business owners. We have designed L.A.W Service (Lawyer’s Automated
Wire System) to help you meet your practices growing financial needs. Call us and find out how many ways we can help a
professional practice like yours!

Here is what L.A.W. can do for you!
• Automated confirmation for any wire transfers
• E-mail sent to office manager for wire transfer
• Provides date, beneficiary information and a tracking number
• Template format to allow for repetitive recipients
• Uses ABA confirmation tables to reduce errors
• Interfaces with our on-line wire transfer system
• Acceptance of fax requests for outgoing wires
• Call back to verify authenticity
Randy Pennington

George Haley

David Peters

772-426-8133

772-426-8155

561-354-4200

BUSINESS & PROFESSIONAL BANKING • INVESTMENT MANAGEMENT SERVICES • CASH MANAGEMENT • RESIDENTIAL MORTGAGES

2400 SE Monterey Road
Stuart, Florida
772-426-8100

250 S. Central Blvd
Jupiter, Florida
561-354-4200

www.centerstatebank.com

909 SE Fifth Avenue
Delray Beach, Florida
561-665-4200
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Please Join Us In March!
The Probate, Trust & Guardianship Committee meeting will not be meeting
in February. The next meeting will be held from 12:00 - 1:00 p.m., March
10, 2016, at the Law Offices of McCarthy, Summers, Bobko, Wood,
Norman, Bass & Melby at 2400 SE Federal Highway (4th Floor) in Stuart.
Lunch will be provided as usual. If you plan on attending, please RSVP to
robert@zwebenlawgroup.com by March 3rd at the latest.
Meetings will be the second Thursday of every other month; please mark your
calendars: March 10, 2016 & May 12, 2016.

RPPTL Fellowship Opportunity
The mission of the RPPTL Fellowship Program is to attract and retain young lawyers to the
Real Property Probate and Trust Law Section of The Florida Bar (RPPTL). One method of
achieving this goal is by providing subsidized Fellowships to qualiﬁed individuals interested
in becoming active in the substantive work of the Section.
The Fellowship Program allows these individuals to become involved in the Section’s work,
receive leadership training and work closely with leading attorneys in their ﬁeld. The Section
believes that through this Program we will cultivate and develop future leaders to continue
the strong presence of RPPTL as a leader in The Florida Bar. Our Fellowship Program is also
designed to supplement and support the eﬀorts of the Membership and Inclusion Committee
of the RPPTL Section. It is open to all lawyers who are members of the RPPTL Section and
(a) have been admitted to the bar for fewer than 12 years or (b) are younger than 38 years
of age. This Program will award a maximum of four Fellowships per year. Applicants should
be able to demonstrate that a substantial portion of their practice is focused in the area of
Real Property, Probate or Trust law.
The deadline for applications is February 15, 2016. Information regarding the application
and submission details are on the Section’s website: www.rpptl.org.
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by who to call for your

cases in FLORIDA?
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Lytal, Reiter, Smith, Ivey & Fronrath
puts the PIECES together for you.

Over $60 Million in
Referral Fees Paid
in the Past 12 Years.
We take on the big cases that are time
and cost prohibitive for some other ﬁrms.
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Malpractice
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Register to become one of our Select Referral Attorneys

1-800-4-RIGHTS (1-800-474-4487) • www.ForYourRights.com
515 North Flagler Drive • West Palm Beach, FL 33401
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Upcoming 2016 Supreme Court BANKRUPTCY Cases
Below are three cases relating to Bankruptcy the U.S. Supreme Court will
consider in 2016. Each could have signiﬁcant impact on bankruptcy practice.
The ﬁrst of which could dramatically aﬀect bankruptcy practice.

1.

Tetzlaﬀ v. Educational Credit Management Corp.

“Tetzlaﬀ” challenges whether the “Brunner” test,” … is the proper standard for
determining “undue hardship” for student loan debt discharge; and (2) whether,
that test should be (i) modiﬁed to eliminate the requirement that a debtor in the
past have “made a good faith eﬀort to repay and (ii) clariﬁed to establish that
a debtor need only prove by a preponderance of the evidence that his inability to pay is “likely
to persist for a signiﬁcant portion of the repayment period . . .” rather than require a certainty of
hopelessness.
The “Brunner” test has been applied by various degrees of severity since its birth. “Inconsistently
applied” and “Outdated” in terms of practicality for today’s realities are this writer’s opinion of the
“Brunner” test.
The court could go a long way toward resolving the student loan debt crisis by abandoning the
Brunner test altogether, and allowing student loans to be discharged in bankruptcy with a uniﬁed
deﬁnition of what constitutes a hardship discharge, so that it is not left to the personal interpretation
of judges.

2.

Lawson v. Sauer Inc.

Lawson seeks to clarify the language in 523 (a)(2)(A) concerning the non-dis-chargeability of
a claim in bankruptcy when a “fraudulent transfer” is found to have occurred but debtor has not
made any misrepresentations in the proceedings. This can happen easily enough when a debtor
unknowingly makes an untimely payment prior to ﬁling bankruptcy.
Where there is no intent, discharge should not be an issue.

3.

Czyzewski v. Jevic Holding Corporation

“Jervic Holding” seeks to determine if a bankruptcy court may ignore the priority scheme for
distribution of settlement proceeds. That is, should the court diﬀerentiate between estate assets
and settlements monies agreed to by the trustee and the creditors. (More on this case as it
progresses.)
Need More Information? Contact Jon L. Martin, Chair at (772) 419-0057.
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Congratulations To Our
“2016 100% Club” Member Firms
The Florida Bar recognizes only 50 ﬁrms in Martin County with two or more
attorneys of record. The 100% Club provides special recognition to the ﬁrms that
demonstrate a commitment to the legal profession and our community by having
100% of their attorneys of record as members of the Martin County Bar Association.
Congratulations to the 28 100% Club members to date:
Crary Buchanan
Ferraro Law Group, P.L
Fox, Wackeen, Dungey, Beard, Bush, Goldman, Waters, Robison, van Vonno & McCluskey
Gaston & Mentor, PLLC
Grazi & Gianino
Gunster, Yoakley & Stewart, P. A.
Guy, Yudin & Foster, LLP
Joseph D. Grosso Jr., P. A.
Katz & Associates Law Firm
Kibbey | Wagner
Kramer, Sopko & Levenstein, P. A.
Lauri J. Goldstein & Associates, PLLC
Law Oﬃces of Frank DiGiacomo
Law Oﬃces of W. Trent Steele
McCarthy, Summers, Bobko, Wood, Norman, Bass & Melby, P. A.
Mrachek, Fitzgerald, Rose, Konopka, Thomas & Weiss, P.A.
Oughterson, Sundheim and Associates. P. A.
Peterson Bernard
Philip DeBerard, Injury Attorney
Ross, Earle, Bonan & Ensor, P. A.
Sheila Biehl, P. A.
Spraker & Prinz
Stone & Capobianco, P.L.
The Lewis Law Group P. A.
Tilton & Tilton, P.A.
Treasure Coast Legal
Williams, Leininger & Cosby, P. A.
Wright, Ponsoldt & Lozeau Trial Attorneys, L.L.P.
Zweben Law Group
If you think your ﬁrm qualiﬁes, contact us to become a part of the 100% Club
so you can be recognized and receive club beneﬁts!
Also, look for our “solo practitioner” recognition coming soon.
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Save the Date and Sharpen Your Rackets!
Please join us for the Fifth Annual MCBA Tennis tournament! This year’s
tournament is scheduled for Saturday, April 30, 2016 at the Mariner Sands
Country Club.
Spouses and kids are welcome to play -- so please bring the family. Those
who are not playing can relax at the pool and watch the tennis action! We have
room for 20 players, so sign up early! Entry is free of charge, including a delicious
lunch by Chef John.
A light breakfast will be served at 9:30 a.m. At 10:00 a.m. we will start a “maximum mix” doubles round
robin with at least 6 rounds of four games each. Thus, players of all abilities will get a chance to play
with (and against) each other. The four lawyers with the most wins will play in the ﬁnals for a chance
to bring home our big traveling trophy! Chef John will serve us lunch at 12:30 p.m.
We hope you can join us! Please send your RSVP by email to todd@thurlowpa.com.

Thank you to our 2016 Sponsors:

World-class deposition services
wherever the case takes you
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Miller’s Minutiae
This month’s column, like my previous columns, will cover the successes of
some local attorneys. And in that spirit, I will also feature recommendations
of new covers of some great old songs. Just go with me...
First, nice news about longtime MCBA member Willie Gary’s family hit the
papers recently. Willie’s 10-year-old grandson, Chancellor—the son of
MCBA member Sekou Gary—qualiﬁed to appear in a Lifetime network TV
show called Child Genius: The Battle of the Brightest. Chancellor’s mom,
Taylora O’Bryant Gary, left her career in investment banking because she
wanted to home school Chancellor in order to ensure he was academically
challenged. Taylora says that this “leap of faith” paid oﬀ for both her and her son, and the fact
that her ten-year-old studies economics, physics, chemistry, and advanced mathematical
logic buttresses her assessment. I look forward to watching how the show, and Chancellor,
progresses…
And now let’s turn to my ﬁrst new music recommendation of the month. Never My Love by The
Association remains one of my favorite love songs ﬁfty years after that band ﬁrst sang it, and
I’m not alone—BMI announced in 1999 that the song was the second most-played song on
radio and television in the twentieth century. Recently, Judge Garland’s grand-niece, Audra
Mae, recorded the song as a duet with Billy Valentine; the television show Sons of Anarchy
featured this worthy cover version during its ﬁnal season a year or two ago. If you treasure
the original song, you should seek out this delicate, and lovely, re-boot. It may remind you of
why you fell in love with your wife, hubby, or signiﬁcant other...
Which brings me to news about MCBA member Richard Kibbey and his wife, Dana. Typically
I would expect to share news regarding Dick’s latest courtroom win, but today I share news
of his new book. Pat Boone: The Hollywood Years (Tate Publishing) tells the story of former
matinee idol Pat Boone, his life, and his string of movie and music hits from 1956 to 1970.
The book sounds like a true labor of love for Dick; he worked on it for many years. In fact,
according to The Stuart News, Dick ﬁnally submitted the book for publication only after Dana
refused to further re-type his rewrites. She had typed up at least ten versions of the book before
she told Dick to publish or look for help somewhere else. And the next thing you know, Dick
has a book published on a 20th Century American star. Congratulations to Dick—and Dana…
Now back to the good cover songs. Do you like Bon Iver? Then check out Birdy’s cover of
Skinny Love. My 17-year-old daughter, Meghan, and I share musical tastes; we both love this
version of the song, so it appeals to young and old alike. How about the song Chasing Cars
by Snow Patrol? An Austin-based duo called The Wind and the Wave put a new spin on that
Top 40 hit, which happens to be one of my favorite songs of the 2000s. And one last music
rec: Norwegian singer Ane Brun brilliantly reworks Beyonce’s Halo— believe you me, you
don’t want to miss this song. Of course, I like Beyonce’s version; but Brun’s is better (imho).
Continued On Next Page . . .
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In the last bit of MCBA member news this month, I want to commend MCBA attorney Lauri
Goldstein for seeing to it that her law ﬁrm became the ﬁrst local ﬁrm to learn of the new
MCBA 100% Club and make sure the ﬁrm was a member. You can read about the 100%
Club elsewhere in this month’s Sidebar, but basically the MCBA hopes to recognize those
law ﬁrms with two or more attorneys of record in Martin County that go above and beyond in
supporting their community, and the Bar, by making sure that every member of their ﬁrms are
dues-paying members of the MCBA. We have reached out to the ﬁrms that were not at the
100% level, and been impressed with the response to date. You will all get the recognition
you deserve! But Lauri deserves special attention because she acted so readily when we
told her about the club…
And with that…until I see you at the next Bar luncheon, don’t forget— it’s a great day to be a
lawyer in Martin County!
For comments or questions, email me at mm@paciﬁclegal.org. And follow me on twitter
@MillerAppeals.

L

L

C is for Cookie and Cabo!!!
The Lady Lawyers Lunch group stepped outside of the box and rekindled their
annual Cookie Exchange for the ﬁrst time in several years. Several lady legal
professionals gathered together on Tuesday, December 15, 2015 at Cabo Flats
to exchange cookies and comradery. We hope to make this an annual event
so stay tuned for details next year during the holiday season! Thank you to
everyone who attended and we hope to see you for lunch at Sailor’s Return
on Friday, February 26!

Join us for the Lady Lawyer Lunches, typically on the last Friday of every month at 11:30 a.m.
at Sailor’s Return in Stuart. For your planning, here are the dates for 2016: February 26, March
25, April 29, May 29, June 24, July 29. We hope you will join us!
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Law Library Update
The CLE seminars noted below are available free of charge to all MCBA members
through the Law Library. If you have new seminar suggestions, please e-mail me
at ebuetens@metrolink.net for consideration. The Law Library is open Mon. –
Thurs. (Noon - 4:30 p.m.).

Current CLE Seminars Available At The Law Library Include:
• Environmental and Land Use Law (including medical marijuana regulation in
Fl., Planning for pedestrians, bikes and cars, legislative forecast, renewable energy and more) good through 12/11/2016 - Credits: 5.0 general, 1.0 ethics; Certiﬁcation hours: 4.0 City, County,
Local Government
•

Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0 Ethics;
Certiﬁcation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business Litigation, 5.5 Civil
Trial, 3.0 Appellate Practice

•

Basic Trial Practice - good through 8/27/16. Credits: 7.0 General

•

Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through
9/6/2016. Credits: 5.0 General; Certiﬁcation Hours: 4.0 Family Law

•

Mediation Seminar (15 discs) - Many credit hours including CLE credit hours were donated by
Oliveann Lancy

•

Survey of Florida Law - good through 11/14/16 – Credits: 12.0 General, 3.5 Ethics;
Certiﬁcation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & Local Government,
1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal Trial, .5 Education,
1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/Federal Government &
Administrative Practice, 1.0 Wills Trusts & Estates

•

Litigation Employment Law Claims - good through 5/13/16 – Credits: 8.0 General, 1.0 Ethics;
Certiﬁcation Hours: 6.0 Labor & Employment

•

Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

•

Criminal Law Update - good through 6/4/2017. Credits: 6.0 general, 1.0 ethics; Certiﬁcation
hours: 6.0 Criminal Appellate, 6.0 Criminal Trial

Audio Seminars Coming Soon:
•
•

Essentials of Elder Law
Wills, Trusts and Estate Certiﬁcation Course and Advance Practice
Continued On Next Page . . .
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Book Report:
There are also many print resources available at the law library including:
•

Special Needs Trusts by Elias and Urbatsch covering: Planning for a Loved One with Special
Needs, Who Can Beneﬁt from a Special Needs Trust, How Trust Funds Can (and Cannot) Be
Used and Getting Money into a Special Needs Trust.

A

D

R

C

Essential Attributes of an Eﬀective Mediator
Impasse Avoidance Abilities in Monetary Claims
Part 3 of 3
This is the third of a three part article addressing mediation
impasse causing problems that tend to occur along the time
spectrum of the mediation proceedings. The focus of this article
is on Late-Point impasse symptoms and the prescriptions to deal
with them.
Late-Point Impasse
Symptoms
1)
2)
3)
4)

“This case isn’t going to settle”
“Let’s just cut to the chase”
“Tell them we’re not going any higher/lower”
“I don’t have any more room to move”

The commonality in the above indicators is the expression of a high degree of frustration with the
negotiating process. These perceptions often drive one party or the other to quit making proposals
and guarantee impasse without the parties reaching their best numbers.
Prescription
1) Help the parties slow down, create additional options, and/or chunk up their respective
remaining available range (if they indeed have any remaining range) into multiple moves without
getting beyond their acceptable range of settlement. The central idea is to narrow the gap to
make it more attractive to close any remaining gap.
2) Ask the parties if they would consider and/or suggest a bracket in which they could continue
the negotiating process.
3) If indeed the parties have reached their best numbers and an seemingly unbridgeable
gap still exists the mediator may then ask the parties to focus on their best alternatives to a
negotiated settlement agreement (BATNA) by employing decision tree analysis to bring new
Continued On Next Page . . .
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focus to evaluation probabilities and requesting each party to review their respective positions
asking the following questions:
a) “How likely do you believe you are to prevail (expressed as a percentage) if mediation fails
and the case is resolved through adjudication?”
The mediator then adds the two responses together. If the sum of the responses exceeds
100%, this reveals that one or both parties are overconﬁdent about their chances of success,
because the chance of plaintiﬀ success plus the chance of defendant success logically must
equal 100%. End note 1.
b) “Assuming that you actually lose the case in court, how would you explain the reasoning
of the judge (or jury) that would most likely be provided to support this adverse judgment?”
Asking a lawyer to identify weakness in his/her case is not likely to cause him to access ideas or
information that was not previously considered. However, requesting the generation of a speciﬁc
explanation for an undesirable judicial determination can increase its perceived plausibility and
often reduce, if not eliminate optimistic overconﬁdence. End Note 2.
For more information or questions about this area of the law, contact Marty (mgholleran@bellsouth.net)
or Ed (ed@treasurecoastmediation.com).
===========
*Part 1 appeared on Page 26 of the December, 2015 issue of The SideBar; Part 2 appeared on
Page 26 of the January, 2016 issue.
End Note 1. Psychological Impediments to Mediation Success. Korobkin; Ohio State Journal on
Dispute Resolution Vol. 21:2 2006 p.290. End Note 2. Ibid p. 297.

Your Local Elder and Special Needs Law Team

Visit us at
www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details
• Committee Information
• Important Links
• And More . . .
36

Nicola J. Melby
Donna R. McMillan
Certiﬁed Elder Law Attorney
Master of Social Work
by the National Elder Law Foundation
Attorney
and the Florida Bar
drm@mccarthysummers.com
njm@mccarthysummers.com
2400 S.E. Federal Highway, 4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803
www.McCarthySummers.com

Integrity. Dedication. Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications
Long Term Care Planning
Estate Planning
Wills & Trusts
Probate
Guardianship
Veterans’ Beneﬁts
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L, Jo d Leglatiо
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).
38

City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please Join Us for MCBA’s February 19, 2016 CLE Luncheon Meeting
When:

Friday, February 19, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Caesar Salad (romaine lettuce, parmigiano reggiano & croutons) with dressing on the
side; Pasta Primavera (seasonal vegetables in a white wine butter garlic sauce) with
penne pasta and grilled garlic herbed chicken on skewers served family style; Mini
Cannolis.

Speaker: Fourth DCA Chief Judge, Cory J. Ciklin
CLE:
RSVP:

1 General CLE
RSVP: No later than February 15th - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

