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Published monthly, excluding June
& July, by the Martin County Bar
Association as a service to its
membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.
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Top Ten Ways A Christmas Story
Would Be Different Today
From the home office in Palm City, a Martin County Bar
Association president considers the ways one of his
favorite movies, A Christmas Story, would be different if
it took place today— from a lawyer’s perspective:
10. In response to Flick
getting his tongue stuck to
the frozen flagpole, Flick’s parents would
have sued both the teacher and school
board for Flick’s tongue injuries, economic
loss, and pain and suffering caused by the
teacher’s failure to adequately supervise the
children on the playground.
9. Dad’s leg lamp and “major award” would
bring a visit from local zoning officials when
neighbors complain about light pollution
and the, ahem, racy nature of the lamp in
the window.
8. Most parents today would be unwilling to
leave their child alone in line to see Santa Claus at the mall, as Randy
and Ralphie’s parents did. If parents did so, they would likely find the
Department of Children and Families had removed the child from their
care while they were shopping. Next stop: dependency court.
7. Speaking of Santa, OSHA has tried to eliminate any risk of the shred
of danger in the workplace, which means absolutely no “Santa slide” for
Ralphie to be kicked down by Santa’s boot. Ho-ho-ho.
Continued On Next Page . . .
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6. Law enforcement would arrest Ralphie for beating up Scut Farkas, rather than letting these
nine-year-olds police themselves. Law enforcement officers have little choice here—overweening
law makers have intruded into everyday life this far and the police simply have to enforce the
laws that politicians pass, even if the officers don’t want to.
5. If Ralphie’s little brother Randy continued to refuse to eat his meals
at home, he would find little solace at school. New federal school lunch
standards have led to more than one million children opting out of school
lunch and bringing their own, because—as the Washington Post has
reported—“the lunches are gross.” And if Randy tells the school officials
that his mom encourages him to “eat like a pig,” who knows what mayhem
st
will result in 21 century America.
4. The local health department would shut down the Bo Ling Chop
Suey Palace after learning that the head waiter used a meat cleaver to
chop the head off of a duck at the table dangerously close to Ralphie
and his family.
3. Little brother Randy would have taken a photo of Ralphie in Aunt Clara’s "deranged Easter
Bunny" costume and it would have gone viral on social media.
2. The FCC would field multiple complaints from parents angered that the makers
of Ovaltine used the Little Orphan Annie Secret Decoder Ring gambit to simply tell
their children to “be sure to drink your Ovaltine.” Deceptive trade practices?
And finally, the number one way that Jean Shepherd‘s A Christmas Story would be
different from a lawyer’s perspective if it took place today:
1. Ralphie’s parents could not allow him to use his
Red Rider carbine action 200-shot range model air rifle with a
compass on the stock unsupervised in the backyard. If they did
so, they would be staring at criminal charges. See § 790.22(2),
Fla. Stat.
To say the least, ending the movie with mom and dad in the pokey
would put a damper on this holiday classic.
I hope you have a festive month celebrating the holiday season in whatever form or fashion brings
you joy. And don’t forget: it’s a great day to be a lawyer in Martin County!
Sincerely,

Mark Miller
2016-2017 President
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MCBA CLE Luncheon Meeting
DECEMBER 16, 2016

Please Join Us!
On Friday, December 16, 2016, the Executive Board of the MCBA invites its
members, prospective members, and any guests to join us for our monthly
luncheon meeting at The Kane Center in Stuart (11:45 a.m.). Our Guest
Speaker will be Attorney Willie E. Gary, Partner with Gary, Williams,
Parenti, Watson & Gary, P.L.L.C.
Attorney Willie E. Gary earned the reputation as “The Giant Killer” by taking
down many well-known corporate giants on behalf of his clients during his
career. But that is not why we asked him to speak to the Martin County Bar
Association this holiday season. Rather, we asked Willie to speak with us
because of his commitment to charity—particularly here in his hometown.
Throughout his career, Willie has dedicated his time, talent, and treasure to enhancing the
lives of young people. In 1994, he and his wife, Gloria, formed The Gary Foundation to take
on this task. The Gary Foundation provides scholarships, direction and other resources to
youth, so they can realize their dreams of achieving a higher education. He also hosts his
Willie E. Gary "Kids Carnival" each December to provide toys and holiday cheer to thousands
of children right here in Martin County (see more information on page 10).
We look forward to hearing Willie share why he considers giving back to his community so
important—both as an attorney and as a person.
The Executive Board would like to thank The Law Firm of Gary, Williams,
Parenti, Watson & Gary, P.L.L.C. for its sponsorship of this luncheon.

There is no charge for MCBA members; guests are welcome and can pay
the $25 guest fee at the door (RSVP required for both members and guests). To RSVP,
please call (772) 220-8018 or email martincountybarassociation@msn.com by Friday,
December 9, 2016. RSVP is required for all attendees and we hope to see you there!
Please bring non-perishable food item(s) to beneﬁt House of Hope’s Food Pantry. We
will deliver the food to help Martin County families in need this holiday season! Thank
you to members and guests who donated food & monies last month. Your donations netted
1,500 meals for the Martin County Salvation Army.
*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
3
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016 Annu
ual Fall Reception & Professionalism Award
On October 13, 2016, we held our annual Fall Reception
in hon
nor of the 19th Circuit Judiciary and new members of
the
e MCBA. Despite
e Hurricane Matthew forcing us to move
th
he receptio
on to a diﬀerent date, we had a huge turnout
of more tha
an 150 attendees. It was a fantastic evening.
The event kicked oﬀ with "welcomes" from our President
Mark Miller, as well as Chief Judge Elizabeth Metzger.
We w e r e h o n o r e d t o p r e s e n t P a s t M C B A P r e s i d e n t
Pree
ethi Sekharan with the Professionalism Award for her unwavering
dedication and exemplary conduct as an attorney.
The Judicial Relations Committee and the Executive Board thank Chef
Jo
ohn Saundry and his team at Mariner Sands Country Club for yet another
succcessful event. As a ressult of their culinary excellence, our guests enjoyed
tru
uly delicious food
d serve
ed in
n an outstanding presentation. Additionally, the
music of Fllute Renaissance Group added an elegant atmosphere to the
eve
eniing (and we hope that Richard
d Levenstein will be able to attend with
hiis cello accompaniment next year! We missed you Richard!).
We also must thankk our ge
enerous sponsors, without whom this event simply could not have
taken place.. We since
erely appreciate each of our sponsors, whose consistent support
shows a dedication to building and enhancing the camaraderie in our business and legal
com
mmunities. Thankk yo
ou veryy much, to all of our sponsors, for their monetary and/or in-kind
do
ona
ations; you will ﬁnd
d a lisst of our event sponsors on our website and in last month's issue.
Fin
nallly, a special thank you to all of
th
he membe
ers
s of the judiccia
ary, our
sponsorss, and our current an
nd new
members for comiing out. We hope
to se
ee you all again nextt year!
Enjoy a photo recap courtesy of
Olga Hamiltton
n of Legal Consulting
S e r v i c e s , I n c.. o n t h e f o l l o w i n g
pages and visit our website Photo
Gallery for even more.
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Mark Your Calendars for Upcoming Events
We Hope You Will Join Us!
United Way White Dove “Toy Drive” Holiday Party: Tuesday,
December 6, 2015, at Twisted Tuna (5:30 – 7:30 p.m.). There is no
charge. Attendees are asked to bring one or more unwrapped, new
toy(s) or non-perishable food items. Come and enjoy a cocktail (or
two), heavy hors d’oeuvres, and mingle with other Martin County
professionals. It is always a great event and serves the community to
provide much needed help to local families for the holidays. Last year
the event allowed for donations of several garment sized boxes of new
toys and non-perishable food items, as well as a monetary donation
of $4,200. We hope that this year we will be able to add substantially
to the impressive running $12,150 4-year donation for this important community cause.
MCBA Golf Tournament: Friday, December 9, 2016. See all the details on our website under EVENTS
www.martincountybar.org.
Law Day Fair At Kane Center: February 10, 2017 - Look for more details on Page 39 on how you can
participate and showcase your practice.
Annual Canoe Trip: Friday – Sunday, February 24 – 26, 2017. See all the details on our website
www.martincountybar.org under EVENTS. Thank you to Akerman for sponsoring the dinner and for Wright,
Ponsoldt and Lozeau for sponsoring the breakfast. Spots are limited so register ASAP if you plan to come!
2017 Softball Challenge: Date TBD in ﬁrst or second quarter of 2017 – Exciting plans are in the works! Look
for more details in next month’s issue of The SideBar.
5K Family Run/Walk: Saturday, April 15, 2017 - Look for more details on Page 29.
2017 Tennis Tournament: Saturday, April 29, 2017 – Thank you to our sponsors, Scott Moore with Merrill
Lynch & Trish Moore with Hobart Deposition Services. Look for reservation details in upcoming issues of
The SideBar.
Annual Installation Banquet: Friday, May 19, 2017. Look for more details in next month’s issue of The SideBar.
Look for a recap of the December events in next month’s issue of The SideBar and more 2017 event details
coming soon. View our website at www.martincountybar.org for individual committee meetings/programs
in addition to the ones noted above.
As a reminder, the monthly luncheon CLE meetings are typically the third Friday of the month and you can
view our speakers and menus from our website too under the EVENTS tab!
If you are interested in helping with our Social Committee and/or have any questions or ideas for us, please
feel free to contact us at marshall.law.ﬂ@gmail.com or Jeﬀrey@vassallobilotta.com.
Here’s to another great year!
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Hope To See You On The Links!

Hope To See You On The Links!
Contact Michelle at 772-288-6245 ASAP to
check on the wait-list status and any remaining
foursome or sponsor opportunities.
We thank our early sponsors:

Gold Sponsor:

Cor orate Sponsor:

Hole-In-One Sponsors:

Prize Sponsors:
Eagle Marsh Golf Club
Hoﬀman Chocolates
Piper's Landing Golf Club
Willoughby Golf Club
Kilwins Chocolates
Mariner Sands Golf Club
9
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The Martin County Bar Association
The MCBA Legal Directory Will Be Available January, 2017!
The MCBA is proud to publish the 2017 Legal Directory of MCBA members and Martin County
attorneys; members receive expanded entries along with their head-shot photo (if available)
and inclusion in the practice area referral listing. Directories are printed every other year and
more than 750 copies are distributed to local attorneys, judges, support businesses, and
courthouse staﬀ.
Thank you to Esquire Reporting for again co-sponsoring this initiative! Contact Michelle
at martincountybarassociation@msn.com for information on other limited sponsorship
opportunities, or contact Rachelle at 772.285.1425.

Proof Deadlines:
The full directory will be available in December. Look for email alerts for the ﬁnal reminder
to check your information!

Martin County Bar Member Beneﬁts
•

Non-Member fee waived for hourly office and/or
conference room rental ($50 value)

•

One-month free with a 12 month contract on any of
our services

10
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Law Library Update
• Kudos to our library ELVIS sightings! Experienced Lawyers Volunteering In
Service met at our Blake Library on November 10th from 9am to Noon and
helped weed-out the out-of-date materials from the library stacks. Thank
you Jason Berger, Eric Buetens, Barbara Kreitz Cook, Tony George
and Christine Moreno.
• There is a paid Full-Time Position available at the Blake Library, for an
assistant law librarian. Pass the word.
•

LexisNexis completed its complimentary training in legal research at the Blake Library on
September 27th for 13 attendees. Our Library System has added Shepardizing as a service
in the research ﬁelds as well as certain practice forms. Check it out on your next trip to
your local Martin County Library.

•

View the full list, including CLE credit details, of current CLE materials on the Clerk’s website
(http://www.martinclerk.com/cle_information), as well as on the Martin County Bar
Association’s website (martincountybarassociation@msn.com). CLE CD’s are free to
MCBA members. Courses can be checked for availability/reserved by calling the Clerk’s
oﬃce (Betsy at 772-288-5553); once the CLE expires, it is removed from the system.

•

New Florida Bar CLE requirements include 3 CLE hours of Technology. Our CLE materials
will be updated to include these materials. Look for them soon on-line at our MCBA website,
as well as our Clerk’s Oﬃce website. As a current MCBA member, you are not required to
pay a deposit fee.

•

Anyone interested in volunteering to assist at the local elementary schools for the Bill of
Rights education classes in mid-December, please call me, Christine Moreno at 772-2881020. Thank you President Mark Miller of Paciﬁc Legal Foundation for your contributions
of pocket constitutions in September. They were greatly prized by our young students. Any
other contributions would be greatly appreciated (hint)!

Have Blessed and Happy Holidays.

12

T

S

B

-D

2016

Martin County Clerk -- Meeting the Needs of the Community
In response to the growth in business in southern and western Martin County, the Clerk of
Court has expanded services in both the Hobe Sound and Indiantown branch oﬃces.
Residents no longer need to travel to the Courthouse in Stuart to record
documents, such as deeds, mortgages and liens. The Hobe Sound and
Indiantown branch oﬃces have both been expanded to accept recordings
of all types. With the recent changes, the Hobe Sound branch is now a full
service center, oﬀering Passports, Passport photos, Marriage Licenses,
Marriage Ceremonies, and Recordings, and accepting payments of court
costs for all case types.
To further serve the needs of our customers, the hours have been extended
at the Hobe Sound Branch Oﬃce located at 11730 SE Federal Highway,
Hobe Sound (in the Publix Plaza at Bridge Road). The oﬃce is now fully
staﬀed Monday through Friday from 8:00 a.m. to 4:30 p.m.
The Indiantown branch oﬃce, located at 16550 SW Warﬁeld Boulevard in Indiantown is open
on Wednesdays from 8:00 a.m. to 1:00 p.m. and 2:00 p.m. to 4:30 p.m. The Indiantown Branch
oﬀers all services except Passport services (due to US Department of State regulations).
For more information about the Clerk’s oﬃce, please visit www.martinclerk.com or call
772-288-5576.
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Martin County Bar Member Beneﬁts
•
•

Non-Member fee waived for hourly oﬃce and/or conference room rental ($50 value)
One-month free with a 12 month contract on any of our services

Travel Services: waived service fee for all airline bookings, free travel quotes/consultations,
3% oﬀ ANY booking (no matter the dollar amount or type of travel) and personalized Bon
Voyage gift per booking.
Keaney Financial Corp. Disability Insurance – Individual Policies at group discount rates
with no minimum employee requirement –for all the details, visit our website at:

www.keaneyﬁnancialservices.com/associations.10.htm

***Reminder***
Member Benefit

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.

Martin County Courthouse Access Badge
allows you to move through security screening with
no need to remove your belt – contact Michelle at
martincountybarassocation@msn.com for an
application and fee information.
14

Reduced Fee For Job Posting on MCBA
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Emmelis Keaney
Keaney Financial Services Corp.
T. 772-287-8089, opt. 2
F. 772-673-3796
www.keaneyfinancialservices.com

You think you know…but do you?
Bring your answers to the next MCBA luncheon. Answer all three questions right and you could
win a $50 gift card courtesy of Keaney Financial Services Corp.
According to America’s Health Insurance Plans Organization:
What percentage of your current income is your benefit amount based on, for disability income
insurance:
a. 35%
b. 50%
c. 60%
d. 100%
The most common cause for long-term disability is:
a. Cancer
b. Muscle, bone and joint conditions
c. Injuries and poisoning
d. Nervous system disorders
How are disability income insurance benefits taxed when offered and paid by your employer?
a. Tax free
b. Tax deferred
c. Only 50% of your benefit is taxable
d. 100% is taxable

As a member of The Martin County Bar Association, you are eligible for
disability income insurance at a 15% premium discount through Ameritas®

Emmelis Keaney is a registered representative of Ameritas Investment Corp. (AIC). Securities offered solely through AIC. Member
FINRA/SIPC. AIC and Keaney Financial Services Corp. are not affiliated. Additional products and services may be available through Emmelis Keaney and
Keaney Financial Services Corp. that are not offered through AIC. Emmelis Keaney is licensed to sell insurance and annuities.
Keaney Financial Services Corp. is not an affiliate of Ameritas. This information is provided by America’s Health Insurance Plans “Guide to disability income
insurance”, www.ahip.org. For more information about Ameritas®, visit ameritas.com. Ameritas® and the bison design are registered service marks of
Ameritas Life Insurance Corp. Fulfilling life® is a registered service mark of affiliate Ameritas Holding Company. © 2016 Ameritas Mutual Holding Company
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Question of the Day - from a fellow MCBA member:
Why aren’t they “legal” if they are married to a U.S. Citizen?
Brief Answer: It depends . . . here’s a simpliﬁed scenario that might better
help with an answer:
Scenario A: Natalia arrived as a student in 2001 with an F-1 visa. After
ﬁnishing school, Natalia’s visa expired and she continued to live in Florida
with no legal status. In 2013, she met Robert, a U.S. citizen, who became
her husband and the father of their now 2-year-old son. Natalia still does
not have permission to reside or work in the U.S., but because she entered
the country legally, she should be able to get her “green card” through her
marriage with Robert. He must ﬁle an immediate relative petition for her and
once approved, she may proceed with her residency application. Before ﬁling
any applications with immigration, however, the couple’s criminal, family, tax,
and immigration history must be thoroughly reviewed to conﬁrm eligibility and
assess risk.
• Caveat 1: If Natalia was previously placed in removal proceedings before an
immigration judge, counsel would need to obtain those records and determine
whether she needs to reopen the case to move forward with her residency
application.
• Caveat 2: If Natalia committed any criminal infraction, whether misdemeanor
or felony, counsel would need to determine whether the particular oﬀense makes her
inadmissible, is a “crime of moral turpitude,” or makes her ineligible for a waiver of inadmissibility.
•
Caveat 3: If Natalia had entered the U.S. unlawfully, she would need to return to her
country to process her visa at a U.S. Embassy or Consulate. This requires an often lengthy,
document-intensive, multi-step process through various DHS and State Department oﬃces.
In some cases, this may result in the prolonged separation of Natalia from her husband and
child.
Note: Prior to the passage of the 1996 reform bill, individuals like Natalia who entered
illegally would pay a penalty fee with their resident applications so that they could resolve
their case while in the U.S. This avenue of relief ended on 04/30/2001. Constant changes
in immigration regulations, case law, procedures and agency rules require that families like
Natalia’s seek comprehensive legal advice to avoid adverse consequences and the risk of
permanent family separation.
Immigration Committee Meeting – Friday, December 2, 2016 @ 12 – 1:30 p.m.
Our next meeting will be at the Chef’s Table restaurant, 2313 SE Ocean Boulevard in Stuart.
Please RSVP to Christopher Gaston: CAGaston@gastonlawﬁrm.com.
Continued On Next Page...
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USCIS Fee Increases Eﬀective December 23, 2016
With an increase of a weighted average of 21%, USCIS has published a new fee schedule for
immigration and naturalization beneﬁt requests in the 10/24/2016 Federal Register. Application
fees for U.S. Citizenship, Resident Renewals and Excludability Waivers will be an additional
$45 to $345. Large increases will also be made to some fees related to the EB-5 Investor
Visa Program.
5th Grade Celebrate America Writing Contest Reminder & Deadline Extension
We urge all ﬁfth graders to take advantage of this opportunity and submit their entries. The
deadline for submissions has been extended from Wednesday 12/21/2016 to Friday 01/27/2017.
For more information, contact Angelina Castro at
ACastro.esq@gmail.com and learn more at
www.CelebrateAmericaWritingContest.org.
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Appellate Practice Committee
Florida Supreme Court Declares Death Penalty Scheme UnconstitutionalSort of
Ever since the United States Supreme Court declared the Arizona death penalty
statute unconstitutional in Ring v. Arizona, 536 U.S. 584 (2002), numerous
defendants have been challenging the Florida statute for the same reason:
namely, that a sentence of death could be imposed upon a mere majority
advisory vote of the jury. It was not until Hurst v. Florida, 136 S.Ct. 616 (2015),
that the United States Supreme Court ﬁnally reversed course, and held, for the
ﬁrst time, that Florida's death penalty scheme was unconstitutional to the extent
that it failed to require the jury, rather than the judge, to ﬁnd the facts necessary
to impose a death sentence. Hurst v. State, No. SC12-1947 (Fla. October 14,
2016), slip op., pg. 3. (citing Hurst, 136 S.Ct. at 619).
On remand from the United States Supreme Court, the Florida Supreme Court was required to
consider whether the imposition of the death penalty in Hurst's case was harmless beyond a
reasonable doubt. In its opinion, the Court ﬁrst noted that Hurst v. Florida "requires that all the
critical ﬁndings necessary before the trial court may consider before imposing a death sentence
must be found unanimously by a jury," that in capital cases, the speciﬁc ﬁndings which must be
found unanimously include "the existence of each aggravating factor that has been proven beyond
a reasonable doubt, the ﬁnding that the aggravating factors are suﬃcient, the ﬁnding that the
aggravating factors outweigh the mitigating factors," and, perhaps most importantly, that "the jury's
recommended sentence of death must be unanimous." Hurst, No. SC12-1947, slip op., pg. 3.
Ultimately, in a 58-page majority opinion, the Florida Supreme Court held that the imposition of
the death penalty in Hurst's case was not harmless, and that he is entitled to a new sentencing
hearing. Hurst, No. SC12-1947, slip op., pgs. 4-58. In so doing, the Florida Supreme Court carefully
noted that Hurst v. Florida did not invalidate death as a penalty per se. Hurst, SC12-1947, slip
op. pg. 51. Rather, the United States Supreme Court simply "invalidated only that portion of the
process which had allowed the necessary factﬁnding to be made by the judge rather than the jury
in order to impose a sentence of death." Id. (emphasis added). Those of you who follow death
penalty jurisprudence should also take a moment to read Justice Pariente’s concurrence, Justice
Perry’s opinion concurring in part and dissenting in part, and Justice Canady’s dissent. Hurst,
SC12-1947, slip op. pgs. 59-89.
The same day that the Florida Supreme Court issued Hurst, it also issued Perry v. State, No.
SC16-547 (Fla. Oct. 14, 2016) (slip op. pgs. 1-21), and held that the most recent version of the
death penalty statute, enacted in early 2016 in response to Hurst v. Florida, correctly placed the
jury in the proper factﬁnding role, but was unconstitutional to the extent that it required only ten
jurors, not twelve, to agree to the recommendation of death.
Please direct comments or questions to deng@mrachek-law.com.
18
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Foreclosure Case Law Update

1. Judy Ann Jean Keeter v. The Bank of New York Mellon f/k/a The Bank
of New York, as Trustee on Behalf of the Holders of the Alternative
Loan Trust 2006-0A11, Mortgage Pass-Through Certificates Series
2006-0A11, et al., 1D15-1814 (Fla. 1st DCA October 21, 2016). The
First District Court of Appeal found that the trial court erred by ﬁnding that
the Appellant waived any objection to the service of process by ﬁling a
Motion for Enlargement of Time to respond to the complaint. The Court
held that the Motion for Enlargement of Time was not “active participation”
in the case and did not constitute a submission to the court’s jurisdiction
or as a waiver to objection to service. The Court cited Yelton v. Wells Fargo Bank, N.A.,
146 So.3d 1207 (Fla. 1st DCA 2014) to support this holding. The Court reversed the Final
Judgment in favor of The Bank of New York Mellon and remanded for further proceedings.
2. Robert K. Walton v. Deutsche Bank National Trust Company, as Trustee for Morgan
Stanley ABS Capital I Inc., MSAC 2007-NC1., 1D15-3761 (Fla. 1st DCA October 19,
2016). At the trial level Judgment was entered in favor of Deutsche Bank. The First District
Court of Appeal agreed with the Appellant, Mr. Walton, that Deutsche Bank failed to provide
suﬃcient evidence that it had standing at the time the case was ﬁled. As a result, the
First District reversed and remanded for the entry of an Order of Dismissal. The original
Complaint ﬁled by Deutsche Bank included as exhibits a copy of the note, mortgage, an
undated and unexecuted Assignment of Note without Recourse and an executed and
undated Allonge to Note. The lender listed on the Note and Mortgage was NFS Loans,
Inc. Deutsche Bank also pled a lost note count. Mr. Walton denied Deutsche Bank’s
standing and raised the issue as an aﬃrmative defense. Thereafter, Deutsche Bank ﬁled
the original Note and Mortgage which now had a special endorsement to New Century
Mortgage and an endorsement from New Century Mortgage to blank. At Trial Deutsche
Bank presented testimony from an employee of Ocwen Loan Servicing in an attempt to
prove standing. The witness discussed a Pooling and Servicing Agreement which was not
oﬀered into evidence and which the First District noted “would not necessarily establish
Deutsche Bank’s standing to foreclose if it had been admitted.” There was no testimony
presented regarding the date the allonge was created with the new endorsements. The
witness further failed to provide testimony regarding any personal knowledge regarding
the prior servicer's business practices. As a result, the First District found the documentary
evidence and testimony insuﬃcient to provide standing. Due to the failure of proof at the
trial level the First District found that Deutsche Bank was not entitled to an opportunity to
retry the case and remanded for the entry of an Order of Dismissal.
For more information, I can be reached at: jmv@mccarthysummers.com.
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SHOULD A DENTIST PERFORM
A PROSTATE EXAM?

Then why are YOU trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies
don’t just roll over.

REFER THE CASE TO OUR PERSONAL INJURY FIRM, AND
EARN YOURSELF A 25% REFERRAL FEE.

It’s easy. Simply call our office at 561-697-4440, and we will take
over from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Happy Holidays!
The Trial Lawyers Committee will hold our next meeting on
Thursday, January 12, at noon at the Gunster Law Firm in
Stuart. Kevin O’Brien, of Matrix Mediation, will be providing
a presentation on mediation strategy and secrets to a
successful mediation for your client. Mr. O’Brien is a Florida
Supreme Court Certiﬁed Circuit Court Mediator and brings
with him a wealth of knowledge and experience as he has
mediated thousands of civil cases since 1995.
As always, lunch will be provided. Please RSVP to aguzi@wlclaw.com
l l
b
by
th
Monday, January 9 , by 5pm if you plan to attend. We will send out email
reminders in January prior to the meeting. Until then, have a happy and
healthy Holiday season. See you all in the New Year!
For your planning, the future dates for the 2016-2017 Trial Lawyers
Committee Lunch Meetings are as follows:
Save The Dates For 2016-2017 Trial Law Committee Meetings:
(No meeting in December)
Thursday, January 12, 2017
Thursday, February 9, 2017

J

Thursday, March 9, 2017
Thursday, April 13, 2017
Thursday, May 11, 2017

T
ABOUT JUSTICE
TEACHING...
For information about
Justice Teaching, please
contact Judge Roby at:
772-288-5560,
robyw@circuit19.org
or visit the website at:

http://www.justiceteaching.org.
We look forward to working/teaching
with you!

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
or call
or
Call1-888-751-9000.
Niki Hibbs at 772-828-9739.

Mention MCBA Code: AG345
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News From Y
Your Friendly Neighborhood Bar
Kudos to Willie Gary who served as Keynote Speaker on October 30th at Ebenezer
Missionary Baptist Church in North Carolina for Economic Empowerment Day.

Congratulations to MCBA members Jackie Miller and Sue-Ann Caruso who
won the TD Bank door prizes at the October luncheon.

Wishing all the best to member Jacob Ensor of Ross Earle Bonan & Ensor and his
wife Lori Steger of Steger & Steger on the birth of their fourth child, Ella (6 pounds, 10
ounces) on November 13, 2016.

Congratulations to Joanne M. Foster, BCS, of Guy Yudin and Foster, LLP, who was
recently recertiﬁed in the area of Admiralty and Maritime Law. She is also immediate
past chair of the Admiralty and Maritime Law Certiﬁcation Committee which oversees
the certiﬁcation process for Admiralty and Maritime Law.
Steven Vitale and his Old Colorado Inn in downtown Stuart were featured on The
Travel Channel on the TV show, Hotel Impossible: Showdown. Congrats to Steve
for helping show the nation how special the Treasure Coast is!

Shaun Plymale will be performing in Fiddler On The Roof at StarStruck on January 28,
2017.

Eric Buetens was admitted to the Indiana Bar on November 10, 2016.
Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.
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Greetings and Salutations!

Thank you to everyone who attended the November 2, 2016
meeting of the Paralegal Committee and to our speaker, the
Honorable Laurie Buchanan, for the educating us on the
different ways to calculate child support in families with multiple
children and multiple timesharing schedules.
Our next meeting with be held on Wednesday, January 18, 2017
at 5:30 p.m. at Crary Buchanan. Dinner will be served at no
cost. The details for this meeting are still being ironed out and
I will forward information as it becomes available.
To all of you Facebooker’s, all may not be lost! Jackie Miller and I will be meeting to discuss her
continued involvement in that area. Stay tuned!
For those of you who enjoy reading recent case law (I admit, I love a well written opinion with
historical accuracy) and who face mountains of discovery in your daily routine, the November issue
of The Florida Bar Journal includes a very good article on the Florida Supreme Court’s mandate
concerning the issue of pre-litigation e-discovery preservation which is buried in their July 9, 2015
opinion in League of Women Voters of Fla. v. Detzner, 172 So. 3d 363.
As always, should you have any questions, concerns, or suggestions please feel free to email me
(Susan@CraryBuchanan.com) or call me (772) 233-4601 anytime.
Merry Christmas! Happy Hanukkah! Happy Kwanza! Happy Holidays!

Local History Books Available for Sale from Author, Sandra Thurlow

Available via website www.sandrathurlow.com, Amazon and/or at a number of local
businesses, including the Barnes and Noble in Jensen Beach.
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On Saturday, October 29th, more than 45 MCBA members and friends joined sponsor
Back In Action at Hurricane’s Grill & Wings in Palm City to cheer for their team (UF vs.
GA) and to collect food for local Food Banks. More than 100 nonperishable food items
and signiﬁcant cash donations were collected to help stock their shelves.
Enjoy a photo recap courtesy of Olga Hamilton of Legal Consulting Services, Inc. on the
following pages and visit our website Photo Gallery for even more.
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We Need You!
We hope you joined us for our last Happy Hour at Sailor’s
Return; look for information coming soon on our next one!
If anyone is interested in being more involved in YLD please
email myself (Kathryn@RoegiersLaw.com) or Garrick
Harding (gharding@wpltrialattorneys.com).
Wishing you and your family a great holiday season.

Visit us at

www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details

• Committee Information
• Important Links
• And More . . .

Personal Injury
Trial Attorney
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561-694-6079
jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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Please Join Us!
The next Wills, Trusts & Estates Committee (formally
Probate, Trust & Guardianship Committee) meeting will be
held from 12:00 - 1:00 p.m. on January 12, 2017 at the Law
Oﬃces of McCarthy Summers Bobko Wood Norman Bass
& Melby (2400 SE Federal Highway, Fourth Floor in Stuart).
Lunch will be provided as usual. If you plan on attending,
please RSVP to lee@tiltonlawpa.com by January 5th at the
latest. Our guest speaker will be James Campo from Campo
Financial Services.
For your planning, meetings will be the second Thursday of every other month; please mark
your calendars for the 2017 dates: January 12th, March 9th, and May 11th.
Notice of IR Paperless Probate Procedures
Beginning NOVEMBER 14, 2016 the Probate Division of Indian River County will become
paperless.
Please review this procedural memorandum to familiarize yourself with the
procedures before contacting Judge Griﬃn’s oﬃce:
www.circuit19.org/judges/griﬃnv/PROBATE%20PROCEDURES.pdf

W. Jay Hunston, Jr.


   

Mediator/Arbitrator/
Special Master

 

         

Since 2001, limiting his practice
to all forms of effective dispute
resolution, including, mediation,
arbitration, special master, and
private judging services.
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J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time
Within 15th, 19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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We Hope You Can Make The Meetings!
Please note that due to the
holidays, the December 21st
meeting has been cancelled.
Join us on January 18 th
(Noon) for the next Family
Law Committee meeting
at the Law Oﬃce of Crary
Buchanan (759 SW Federal
Highway) in Stuart.
Lunch will be provided as usual. If you plan
on attending, please RSVP to susan@
crarybuchanan.com by January 13th at the
latest. Enjoy your holidays and we hope to
see you in January!
Save The Dates For 2017 Family Law
Committee Meetings:
Wednesday, December 21, 2016 (Cancelled)
Wednesday, January 18, 2017 (Speaker: TBD)
Wednesday, February 15, 2017 (Speaker: TBD)
Wednesday, March 15, 2017 (Speaker: TBD)
Wednesday, April 19, 2017 (Speaker: TBD)
Wednesday, May 17, 2017 (Speaker: TBD)

Treasure the Good Life
•
•
•
•
•
•
•

Two Beautifully Manicured 18-Hole Golf Courses
28,000 Sq. Ft. Clubhouse
Award Winning Dining
State-of-the-Art Fitness Center & Spa
9 Har-Tru Tennis Courts
World Class Croquet Facility
Bocce and Pickleball Courts

• Community Pool with Outdoor Dining
For Membership Information Contact LeAnna Saundry at
772-419-5358 or visit us at www.marinersands.com
6500 SE Mariner Sands Drive
Stuart, FL 34997

Any article appearing herein may be reproduced provided credit is given both to The SideBar and
the author of the article. Views and conclusions expressed in articles and ads herein are those of the
authors or advertisers and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin County
Bar Association. Further, the Martin County Bar Association and staﬀ do not endorse any product or
service advertised. All advertising is subject to approval. We regret any errors or omissions and such,
if applicable, will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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Mark Your Calendars!
The MCBA 1st Annual “Race to the Courthouse” 5K Run/
Walk will be held Saturday morning, April 15, 2017 (Easter
weekend).
We are looking for sponsors! If you would like to sponsor this
event or know someone who may be interested in sponsoring,
please email aspears@kslattorneys.com for a sponsorship
packet. This is sure to be a great event and a great way to support the legal community while
getting some additional exposure for your ﬁrm or business. Proceeds of the race will beneﬁt
the Legal Aid Society of the MCBA.
Register early! This is a family friendly event and will include all levels of runners and walkers.
We are planning some friendly competition between MCBA law ﬁrms and other local bar
associations, so don’t hesitate to start training now!
Sign-up is now available and links to the sign-up page are posted on the MCBA Facebook
page and website.
Register early to get the best price.
We are looking for volunteers! Interested in volunteering with the race planning or the raceday activities? If so, please email aspears@kslattorneys.com with your area of interest and
contact information.

Law Oﬃce Of

Stephen M. Lewen
Social Security Disability
Worker’s Compensation

EXPERIENCE COUNTS!
Representing the injured and disabled
for over 36 years.
2114 SE Rays Way, Stuart, FL 34994 Telephone:
772-288-1300 | Fax: 772-288-2135

The Law Firm of
Cushnie & McMahon P.L.
543 NW Lake Whitney Place, Suite
106
Port St. Lucie, FL 34986
(772) 335-9219
www.cushniemcmahonlaw.com

PERSONAL INJURY WRONGFUL DEATH
FAMILY LAW
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“How Small and Solo Law Firms Can Own Their Oﬃce Space”
Submitted By: Kevin Burn, Vice-President, Seacoast National Bank*
If your small ﬁrm has grown to the point where purchasing (versus renting)
your oﬃce space makes ﬁnancial sense, this article is for you. What follows
below is a general overview of the lending process and options available to
solo and small law ﬁrms.
Two Kinds of Bank Financing
Because banks generally enjoy doing business with the legal profession, law
ﬁrms may beneﬁt from competitive rates, terms, and conditions as it relates
to a real estate loan.
Banks will typically ﬁnance a commercial real estate sale in one of two ways. Generally, the
bank will either ﬁnance the purchase traditionally, or it may ﬁnance the purchase in conjunction
with the support of the Small Business Administration (SBA) which will guarantee up to 85%
of the loan should the borrower default. It is important to note that the SBA does not actually
lend the money, rather the SBA sets the guidelines for loans, which are then made by its
partners (aﬃliated ﬁnancial institutions).
SBA Financing:
Banks will sometimes rely upon the backing of the SBA should the law practice be newly
formed or only in business for a short period of time. It may also rely upon the SBA if the
law ﬁrm is growing rapidly, but has not yet fully stabilized its balance sheet.
Furthermore, the SBA may support a loan for a longer period of time than that of traditional
ﬁnancing, up to 25 years. This fact alone, could potentially drive down the monthly mortgage
payment to the ﬁrm.
Be aware that these SBA loans tend to require a more developed underwriting process.
However, banks that participate in the Preferred Lenders Program have the beneﬁt of being
able to decision loans and act on behalf of the SBA, which can greatly expedite the process.
Not every ﬁnancial institution may be a member of this program, as the ﬁnancial institution
must be nominated by its local SBA District Oﬃce.
Direct Lending:
As an alternative to SBA loans, the bank itself may directly write the loan under its own
guidelines. Typically, banks will write real estate deals with terms, typically, no greater than
ten years; however, in an eﬀort to lessen the law ﬁrm’s monthly out of pocket expenses, it
may oﬀer those shorter terms based on a twenty-year amortization schedule. As a result, at
the end of the life of the loan, it will have a balloon payment. At the maturity date, when the
balloon payment comes due, the practice may either pay oﬀ the loan entirely or reﬁnance
with a new loan for an additional duration of time under the new prevailing interest rate
environment.
Continued On Next Page...
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From an underwriting perspective, lending institutions generally rely upon a number of
diﬀerent factors to approve a loan. Typically, a lending institution will ask that anyone who
has more than 20-25% ownership in an entity serve as a personal guarantor to the loan.
Furthermore, should a real estate holding company be formed to maintain ownership of the
property, it may serve as the borrower; however, the operating law practice will generally be
asked to serve as a guarantor as well. The credit scores of those guarantors will play a role
in gaining an approval for the loan. Additionally, the lending institution will look for cash ﬂow
from the guarantors and/or the borrowing entity that is suﬃcient to service any existing debt
in addition to the proposed new loan. Lending institutions will generally ask for two to three
years of tax returns that can demonstrate the ability to repay the loan.
Lastly, the borrower should expect to pay at least 15-20% of the purchase price out of its
own pocket.
Choosing to purchase an oﬃce space for a law practice is not a small decision. It is advisable
to include your accountant and banker in a conversation to discuss the process and whether
or not it makes sense for you and your practice.
-------------*Kevin Burn manages the Sewall’s Point Oﬃce for Seacoast Bank
and also serves as the Small Business Banker for both Stuart and
Hobe Sound. Should you have additional questions, Kevin may
be reached via telephone at 772-532-5907 or 772-463-5780.
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CONSTRUCTIVE CRITICISM
Recently on a political talk show, I witnessed an overbearing former Congressman, serving
as surrogate for a presidential candidate, embarrass himself by using the show to both
aggrandize himself and attempt to denigrate his interviewer by giving her, as he phrased
it, “constructive criticism”. In doing so, not only did he botch his mission, but certainly he
scored no positive points for his principal. The interviewer? With courteous appropriate glacial
response, she had the demeanor of Barbara Walters, Diane Sawyer, and Katie Couric, and
won the challenge.
Later considering the scene I decided:
1. If I’m ever again inclined, even with the best intentions, to ask anyone a question
approximating: “Would you mind if I gave you some constructive advice?” especially where
kibitzers just might have jovial interest in listening, I’ll pass.1 I might say: “remind me later to
ask you a question.”
2. If you are asked the question, answer with a forceful: “YES”. Say nothing further and
walk or turn away, immediately. Pick your own ﬁghts with your own rules.
3. If you acquiesce or don’t respond immediately, nothing good is going to happen. It
reminds me of my Irish trial lawyer father’s constant warning that “nothing good ever comes
from hanging outside a saloon at 2 o’clock in the morning.” Guaranteed this will happen. Advice will come,
wrapped in the guise of constructive criticism, full of irrelevant negative feedback, oﬀered, most often, with
a crocodile smile in an arrogant patronizing manner loud enough for all listeners to hear the blistering. As
I said. Not good!
4. Why so galling? Because threats to our self esteem made in front of others are so potent they can literally
feel like threats to our very survival.2 In actual fact, if you are in a courtroom, you return to counsel table
knowing you have been played; and as a result have lost concentration on what you were doing and your
trial plan. You think at that time only of revenge and are so mortiﬁed you want it now.
5. Maybe the situation won’t be that cynical and harsh. It sure felt so to this young trial attorney when he was
duped. So whether you’re running the game or being hoodwinked, you might want to take this as its given:
a.
If you have the inclination to oﬀer, no matter how pure your intention, DON’T!
b.
If you are the recipient and fall into the trap: gather your dignity, go back to your table, consult
with co-counsel or investigator (but not your client) like it’s important, take some water and soldier on.
If you are alone, go back to your table, grab a pleading or book, glance at it, salute the other table with
a nod and suck it up. The day will come to an end.
We currently working on programming for 2016-17. For more information on Alternative Resolution in general
or the ADR Committee, you can reach us as follows:
Marty Holleran
Rodney Romano

772-283-5438
800-379-2580

mgholleran@bellsouth.net
Rodney@matrixmediation.com

---------This does not apply to the golf money games where “trash talk” is acceptable.
2
Tony Schwartz in Harvard Business School, Nov. 21, 2011 PON Newsletter noting a comment of author Daniel
Goleman.
1

32

T

S

B

A

-D

2016

&C

T

C

Allision Liability
Is a vessel which breaks loose from its mooring due to a weather event liable
for damage to a stationary object, such as a dock? The most recent case
which addresses the question is Fischer v. S/V Neraida, in rem, and Peter
Siavrakas, in personam, 508 F.3d 586 (11th Cir., 2007). The S/V Neraida was
anchored in Lake Worth in Palm Beach during 2004 Hurricane Frances. Peter
Siavrakas, its beneﬁcial owner, had the 65 foot 75,000 lb. vessel prepared for
the event by dropping (not manually setting) a second anchor and tying down
(not removing) its furled sails. During the storm, the vessel drifted across
the lake and came to rest on Fischer’s dock, causing the dock substantial
damage. The appellate court reviewed the lower court’s decision de novo, applying the clearly
erroneous standard to the district court’s ﬁnding of fact supported by substantial evidence.
When a ship moving or drifting due to an external force strikes and damages a stationary
object, it is presumed that the moving ship is at fault. The Louisiana, 70 U.S. 164 (1865). The
presumption is rebuttable if the defendant can show that 1) the allision was the fault of the
stationary object; 2) the moving vessel acted with reasonable care under the circumstances as
known or reasonably anticipated (not the highest possible degree of care); OR 3) the allision
was unavoidable due to a superceding event that no amount of human or nautical skill and
precaution could have prevented (act of God defense). Freeport Marine Repair, 240 F.3d
919, 923 (11th Cir. 2001)
There was no argument that the dock was negligently constructed or placed, so the ﬁrst
defense did not apply. The district court found that the hurricane was not so catastrophic
that no reasonable preparations could have prevented the vessel from breaking free of its
moorings, so the third defense did not apply. Dualing experts argued the second defense:
whether multiple anchors were better than one in shifting wind conditions, whether the 2nd
CQR anchor, which automatically resets, should have been manually set rather than dropped,
whether the sails should have been removed rather than merely tied down, and whether the
7'8" draft vessel should have been moved when the direction of the hurricane was uncertain
and access to sheltered waters required navigating around shallow waters. “...[A]sserting that
the defendant took reasonable care does not require the proof that even supra-reasonable
care would not have prevented the accident.” Neraida at 596. The lower court found that
Siavrakas took reasonable precautions - “that of prudent men familiar with the ways of the sea”,
Petition of the United States, 425 F.2d 991, 995 (5th Cir. 1970) - under the circumstances as
known or reasonably to be anticipated to prepare the vessel, and the appellate court aﬃrmed,
ﬁnding no clear error and substantial evidence to support the district court’s ﬁnding.
Archives of my maritime articles are available on my website: www.barbcooklaw.com.
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“Men Should Be Men?”
How many times have you heard casual comments such as “men should be
men” or “boys will be boys”? Can such comments set the stage for trouble
for you and/or your company? Yes; easily enough if your employee ﬁles
suit under Title VII for claims that such comments constitute discrimination
for failure to conform to sex and gender stereotypes. Further, dismissal of
sexual harassment with seemingly common and passing phrases such as
“boys will be boys” can lead to suits for sexual harassment.
In Alabama, a police oﬃcer interviewed for a job with the police department.
At the end of the interview, he told the lieutenant who interviewed him that he was homosexual
and had a male partner. The lieutenant’s demeanor allegedly changed and she advised him
to reconsider working at the department. Later, the lieutenant e-mailed the oﬃcer and said
that his homosexuality would not be an issue. However, he was hired at a salary of $5,000
less than originally promised and given a shorter than normal training period. There were
also allegations that sexual and gender stereotype comments were made to him during his
employment, including the comment “men should be men” and comments about his attire and
his mannerisms. This led the oﬃcer to conclude that the other members of the department did
not feel he was manly enough to be a police oﬃcer. Two months after being hired, the hiring
lieutenant told the oﬃcer that it was not going to work out and he needed to resign, and, if he
did not, he would be ﬁred. The oﬃcer resigned.
When he ﬁled suit against the City claiming constructive discharge and Title VII Claims, the
City argued that the oﬃcer’s claims were simply an attempt to allege discrimination based
on sexual orientation, which was not actionable under Title VII. (Courts within the Eleventh
Circuit have consistently rejected Title VII claims wherein the complaints were based upon
discrimination that arose from the plaintiﬀ’s sexual orientation or perceived sexual orientation,
but have recognized such claims as a homosexual supervisor’s advances upon a same-sex
employee, as actionable under Title VII.)
The Alabama Northern District Court recently ruled, without opining about whether sexual
orientation is necessarily sex discrimination, that the oﬃcer plausibly alleged discrimination
based on his failure to conform to sex and gender stereotypes and refused to dismiss the claim.
This cautionary case instructs us to be mindful of careless, casual comments that the courts
may not view as just “locker room” talk.
For more information in this area of law, contact sbiehl@sheilabiehl.com.
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Anderson v. Epstein, Case No. 3D15-1050 (Fla. 3d DCA 2016).
Separate actions should be consolidated (not combined) when the causes of action
and the parties are not identical.
Villamizar v. Luna Developments Group, LLC, Case No. 3D15-2222 (Fla. 3rd
DCA 2016).
The giving of a power of attorney with regard to a non-assignable promissory note
is not a transfer of the note that violates the anti-assignment provision.
Ocwen Loan Servicing, LLC v. Gunderson, Case No. 4D15-2809 (Fla. 4th DCA
2016).
A witness need not have participated in the boarding process nor have personal knowledge of a
party’s business practices in order to have business records admitted; general knowledge and
trustworthiness of documents are suﬃcient.
Reverse Mortgage Solutions, Inc. v. The Unknown Heirs, Case No. 1D16-966 (Fla. 1st DCA 2016).
A court may not dismiss a case for the bad acts of counsel in a prior case involving the same mortgage.
Charbonier Food Services, LLC v. 121 Alhambra Tower, LLC, Case Nos. 3D16-356 & 3D16-753
(Fla. 3rd DCA 2016).The following provision in a lease agreement is ambiguous and requires parol
testimony: If the Percentage Rent results in $10,000.00 of monthly rent over the Fixed Base Rent
beginning January 2015, then $10,000.00 shall be added to the Fixed Base Rent . . .
Branch Banking and Trust Company v. Taylor, Case No. 1D15-5291 (Fla. 1st DCA 2016).
There is no requirement a plaintiﬀ allege that all conditions precedent have occurred in order to
accelerate a note and mortgage.
Powers v. HSBC Bank USA, N.A., Case No. 2D14-4857 (Fla. 2d DCA 2016).
A party may prove standing through equitable transfer by proving transfer of the securitized mortgage
pool, but has to prove the mortgage in question was in the pool.
Bank Of America, N.A. v. Siefker, Case No. 4D14-1923 (Fla. 4th DCA 2016).
Florida Statute section 559.715 is not a condition precedent that must be complied with in order to
institute a foreclosure case.
State Trust Realty, LLC v. Deutsche Bank National Trust Company Americas, Case No. 4D151667 (Fla. 4th DCA 2016).
A party that acquires a defendant’s interest in a property after a lis pendens has been recorded and
the defendant has been defaulted cannot challenge standing.
U.S. Bank National Association v. Anthony-Irish, Case No. 5D15-3153 (Fla. 5th DCA 2016).
A post-trial motion entered by a court without jurisdiction can be attacked at any time under Florida
Rule of Civil Procedure 1.540 (b).

Continued On Next Page . . .
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American Eagle Veteran Contracting, LLC v. Eiland, Case No. 5D15-4483 (Fla. 5th DCA 2016).
A court cannot grant a motion for summary judgment while a motion to compel arbitration remains
pending and without being ruled upon.
Kuhajda v. Borden Dairy Company Of Alabama, LLC, Case No. SC15-1682 (Fla. 2016).
A Proposal for Settlement is not invalid under Florida Rule of Civil Procedure 1.442(c)(2)(F) for failure
to state whether attorneys’ fees were part of the claim even when the complaint does not include a
claim for attorney’s fees.
Wreal, LLC v. Amazon.Com, Inc., Case No. 15-14390 (11th Cir. 2016).
Delay in seeking a preliminary injunction, even if the delay is only a few months, may demonstrate
and militates against a ﬁnding that movant has suﬀered irreparable harm.
In Re: Amendments To The Florida Rules For Certiﬁed And Court-Appointed Mediators, Case
No. SC15-875 (Fla. 2016).
Amendments to the rules regarding mediators, especially with regard to procedures for discipline.
Bold MLP, LLC v. Smith, Case No. 1D15-5456 (Fla. 1st DCA 2016).
A lease agreement which has its ﬁve percent (5%) escalator clause scratched through with the
handwritten words “$75 2nd yr $875 3rd yr $950” means the rent will increase $75 each year, and
this interpretation applies to renewal periods after three years even though the lease is silent as to
the rent to be paid during the renewal period.
Shores Of Panama Club, LLC v. Shores Of Panama Resort Community Association, Inc., Case
No. 1D16-0920 (Fla. 1st DCA 2016).
In determining the boundaries of a condominium unit, the square footage assigned to units in a
Declaration of Condominium controls over conﬂicting methods of measurements of the units.
Best Drywall Services, Inc. v. Blaszczyk, Case No. 2D15-2103 (Fla. 2d DCA 2016).
Conﬂicting evidence as to when a contractor last supplied labor or materials to a job site (such that
its claim of lien was timely) should be submitted to the jury for its determination.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you wish
to receive the expanded, weekly version of this Report.
ST LUCIE RIVERFRONT STUART
No Bridges from Dock to Inlet
Deep Water Dockage, 100 amp Elec.
2 Boat Lifts
5 Bed 4 Bath 5 Cars in 1070sf Garage
CBS Newer 2009
Built to Stringent Blding Codes
IMPACT Windows & Doors!
10’ Ceiliings, 8’ Door Heigth.
Amazing Heated Pool /Spa.
Gourmet Kitchen, Granite, SS
$2,100,000

HOBE SOUND
Historic Zeus Park

2001 CBS 3 Bedroom 2 Bath,
Office, 2 Car Garage.
Screen enclosed Swimming Pool.
18” Tile Floors. Maple Cabinets,
Stainless Steel Appliances.

$374,900.

PALM CITY FARMS

LOST LAKE GOLF CLUB
(DOUBLE TREE) Hobe Sound
DIRECTLY ON GOLF COURSE
CBS, Built 1996
3 Bed 2 .5 Bath 2.5 Garage
15’ Ceiling Height,
2427 Sq Ft Living space.
Crown Molding, Tray Ceilings,
Accordion Hurricane Shutters

$485,000

PALM CITY WATERFRONT
SEAGATE HARBOR
CBS, 3 BEDROOM, 2 BATH 2 CAR
POOL, Metal Roof, Family Rm,
SS Appliances, Trane AC Tile Fls
Deep Water Dock/Sailboat/SportFish
Protected Waterway
Just off St Lucie River
$375,000

Derik
Baumgartner
772-285-9145

Dean
Baumgartner
772-708-3396

5 acres, 5 BR, 3 BA,
4 Car Garage Estate Home
26’ x 28’ Home Theater,
700 sq ft Family Room.
Vaulted Ceilings,
Overlooks 20’ x 40’ Pool.

2 BARNS 30’ x 40’ & 32’ x 56’
Walking distance to school.
$1,200,000

2363 SE Ocean Blvd • Stuart, FL 34996
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Pro Bono Attorneys Recruited At 2016 Bench Bar Conference
FRLS and the MCBA Pro Bono Committee want to thank all
of the attorneys and judges who attended the 19th Judicial
Circuit Bench Bar Conference October 28th. Through the
conference, FRLS and all bar associations in the 19th Judicial
Circuit recruited over 60 attorneys who agreed to provide
pro bono services through FRLS in exchange for reduced
fee registration to the conference.
Thank you to attorneys Jason Berger, Michael Fowler,
Jeffrey Friedman, Scott Konopka, Mark Miller, and
Jennifer Waters. These MCBA members went above and beyond to make
the conference a success by participating as presenters and panelists in the
afternoon educational sessions. A special thank you also goes to the many
Judges from the 19th Judicial Circuit and the 4th DCA who contributed their
time and expertise to the conference. Thank you! Please SAVE THE DATE
for the 2017 Conference scheduled for October 27, 2017.

Volunteers Still Needed for 2017 Law Day Fair
FRLS and the MCBA Pro Bono Committee are hosting our 2nd Annual Law
Day Fair on Friday, February 10, 2017 at the Kane Center from 10:00 a.m. to 1:00 p.m. We
are seeking 1 to 2 volunteers in the following practice areas:
•
•
•
•
•
•
•

Accident/Personal Injury
Bankruptcy/Consumer
Civil Trial
Criminal
Estate Planning
Family
Foreclosure

•
•
•
•
•
•
•

Health Law
Immigration
Landlord Tenant
Medical/Advanced Care Directives
Medicare Planning
Social Security/Disability Insurance
Tax Law

If you are interested in volunteering at the Law Day Fair or if you are willing to accept a pro
bono case, please contact Carolyn at carolyn.fabrizio@frls.org
For additional information on getting involved in the MCBA’s ProBono Committee, contact:
Jane Cornett jcornett@bplegal.com or Maxine Noel mnoel@gglawyers.com.
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Martin FAWL Update
Martin FAWL was pleased to have Dawn Connelly, Esq., an executive business
coach, speaker and author, provide our members with a presentation on Self
Leadership – Two ways to be a Woman of Inﬂuence.
We have planned the following events which are open to Martin FAWL members
and to non-members:
• Holiday Cookie Exchange with Lady Lawyers – December 12th – 5:30-7:30 p.m.
at Twisted Tuna
• January 9th CLE– Technology in Modern Trial by Legal Graphicworks – noon at
Mrachek Law Firm
• February 13th CLE – Promoting Women To Become Board Certiﬁed - panel
discussion of board certiﬁed attorneys – Jane Hunston (Real Estate),
Donna Eng (Appellate), Carrie Lavargna (Real Estate), Kathy McHale
(Civil Trial), Barb Cook (Admiralty) and moderated by Malinda Hayes –
noon – location TBD
• March 20th CLE – Grit: How to Cultivate your Drive to Success, presented
by Stephanie Cagnet Myron, Esq.
• April 12th Judicial Appreciation Luncheon
• May 6th – Paddle boarding and women’s health event in Jupiter
If you are planning on attending any of these events, please RSVP to Kathy@KMcHaleLaw.com

L

L

2016 Cookie Exchange:
Please join the Lady Lawyers and
FAWL for a cookie exchange on
December 12, 2016, at Twisted
Tuna located at 4290 SE Salerno
Road from 5:30 p.m to 7:30 p.m.

RSVP to kali@crarybuchanan.com and please
bring with you 3 dozen cookies to exchange.
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Who is The Client?
As an elder law attorney, you might be struggling with the question of to whom
you actually owe your loyalty later in the representation rather than in the
beginning. This issue can creep up on you. We all know that we represent
a person (ﬁctional or corporeal), but which one?
In a probate administration, typically it is the Personal Representative or a
beneﬁciary. In a Guardianship action, typically it is the Guardian or the Alleged
Incapacitated Person. But what about in the planning phase? What about
with the drafting of a Qualiﬁed Income Trust?
Sometimes, the friendly initial meeting between an elderly mother and her adult daughter
may start oﬀ seemingly obvious: you duty is to help the daughter make her mom’s life easier.
Maybe it is just to deﬁne what duties mom wants her daughter to undertake using a Power
of Attorney or who is to be the Successor Trustee of the Irrevocable Trust or the Personal
Representative of mom’s estate eventually.
Then, as the meeting progresses, you might start to see that the elderly client is, indeed, in
need of help but perhaps the child is a little more concerned about preserving the assets (a
reasonable goal) than ensuring the high quality care mom deserves (a sudden conﬂict of
interest with mom).
At that point, if you cannot help them unify their goal, desires and expectations, you may well
have to reject representation of both, encouraging each to have independent representation.
This is why it is vitally important to identify the actual client at the earliest possible moment:
at the scheduling of the consultation if you can, but certainly as the ﬁrst order of business at
the meeting.
Immediate identiﬁcation of the client allows there to be clarity in everyone’s mind, minimizes
the questions about meeting with the client alone, and helps manage the expectations of the
client and other family members.
Congratulations to 19th Circuit
Judge-Elect
Michael J. McNicholas!
Look for details in next month
issue of The SideBar for all
the details on his
February 10, 2017
Investiture (4:00 p.m.).
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19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).
42

City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please
e Join
Join Us For MCBA’s December 16, 2016 CLE Luncheon Meeting –
When:

Friday,
F
iid
d
D
December 16, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Baby Mixed Greens with Hearts of Palm, Kalamata Olives, Grape Tomatoes, and Sliced
Cucumber with Citrus Herb Vinaigrette or Cilantro Ranch; Lemon Sage Chicken (Egg
Battered Chicken Breast Finished with a Fresh Lemon Sage Sauce); Red Roasted
Potatoes & Haricot Verts with Toasted Almonds and Large Brownies drizzled with White
Chocolate Sauce. *Specialty meals available upon request.

Speaker: Attorney Willie E. Gary, Esq.
CLE:
RSVP:

1 General CLE credit

RSVP: No later than Friday, December 9th
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.
Overﬂow parking is available across the street at Community Christian Academy.

