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A Path Well Traveled
It has been a privilege and honor to be your 2015 –
2016 MCBA President. Next month I will review some
of the highlights of my year, as well as some of the
unexpected issues that arose. As I began to organize
my May article, I realized that I thought I was prepared
for the job; however, when a former MCBA President
tells you it is a lot of hours, they are not exaggerating!
I am so grateful for the strong foundation built by my predecessors.
I understand now, more than ever, the sacriﬁces they made to allow
the MCBA to become such a great organization! I hope you will join
me and our guest speaker, Florida Bar President, Ramón A. Abadin
at our April 15th CLE Luncheon so we all may recognize the eﬀorts of
Continued On Next Page . . .
our former MCBA Presidents.
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Published monthly, excluding June &
July, by the Martin County Bar Association as a service to its membership.
If you have an article, opinion, news
or other information for publication
in the SideBar, please call Michelle
Katzman at (772) 220-8018 or email
information to:
martincountybarassociation@msn.com
The due date for all advertisements,
articles and announcements is the 1st
of the month preceding publication.

Photo Taken at April, 2015 Past President’s Reception by Legal Consulting Services, Inc.
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Continued From Previous Page . . .

So, for all those Presidents who came before me, I want to say thank you from the bottom
of my heart! I continue to strive to protect the wonderful association you built:

President

Years

William R. Scott ................................................................................................... 1955 – 1958
Evans Crary, Jr. ................................................................................................... 1958 – 1959
Hon. Pfeiﬀer Trowbridge (Subsequently Elected to Bench) ............................................ 1960
Thomas H. Thurlow ............................................................................................ 1960 – 1961
William A. Oughterson ......................................................................................... 1963 – 1964
William F. Crary ................................................................................................... 1965 – 1966
Robert F. McRoberts, Jr....................................................................................... 1966 – 1967
Thomas H. Thurlow, Jr......................................................................................... 1967 – 1968
Larry E. Buchanan ............................................................................................... 1971 – 1972
C. Norris Tilton ..................................................................................................... 1972 – 1973
Richard J. Dungey ............................................................................................... 1979 – 1980
Hon. F. Shields McManus .................................................................................... 1981 – 1982
William Dale Anderson ........................................................................................ 1982 – 1983
John H. Fenniman ............................................................................................... 1983 – 1984
Wesley R. Harvin ................................................................................................. 1984 – 1985
James S. Bowdish ............................................................................................... 1985 – 1986
W. Thomas Wackeen........................................................................................... 1986 – 1987
Thomas E. Warner .............................................................................................. 1987 – 1988
Douglas Sands .................................................................................................... 1988 – 1989
Vicki Junod (First Female MCBA President) ...................................................... 1989 – 1990
George F. Bovie, III .............................................................................................. 1990 – 1991
Stephen C. Page ................................................................................................. 1991 – 1992
Jane L. Cornett .................................................................................................... 1992 – 1993
Walter G. Woods ................................................................................................. 1993 – 1994
Richard Kibbey .................................................................................................... 1994 – 1995
Lee David ............................................................................................................ 1995 – 1996
William F. “Rick” Crary II ...................................................................................... 1996 – 1997
Frederick G. Sundheim........................................................................................ 1997 – 1998
Hon. William L. Roby ........................................................................................... 1998 – 1999
Hon. Barbara W. Bronis ....................................................................................... 1999 – 2000
Sheila D. Biehl ..................................................................................................... 2000 – 2001
Deborah B. Beard ................................................................................................ 2001 – 2002
Jack M. Sobel ...................................................................................................... 2002 – 2003
Hon. Darren Steele .............................................................................................. 2003 – 2004
Edwin E. “Ted” Mortell ......................................................................................... 2004 – 2005
Richard H. Levenstein ......................................................................................... 2005 – 2006
Portia B. Scott...................................................................................................... 2006 – 2007
Hon. Alan Orantes Forst ...................................................................................... 2007 – 2008
Linda L. Weiksnar ................................................................................................. 2008 - 2009
Scott W. Konopka ................................................................................................ 2009 – 2010
Preethi Sekharan ..................................................................................................2010 – 2011
Shaun T. Plymale.................................................................................................. 2011 - 2012
Gregory S. Weiss ................................................................................................. 2012 - 2013
George W. Bush, Jr. ............................................................................................. 2013 - 2014
Jennifer Waters .................................................................................................... 2014 - 2015

Sincerely,
cerely,

Chad C. Hastings, 2015-2016 MCBA President
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MCBA CLE Luncheon Meeting
APRIL 15, 2016

Please Join Us!
On Friday, April 15, 2016, the Executive Board of the Martin County
Bar Association (MCBA) will welcome Florida Bar President, Ramón A.
Abadin, as the guest speaker at our monthly CLE luncheon meeting held
at the Kane Center in Stuart (11:45am) at 900 SE Salerno Road. The
program will conclude at 1:15 p.m.
Attorney Abadin was sworn in as President of the Florida Bar in June
2015. With more than 100,000 members, the Florida Bar is the second Ramón A. Abadin
President
largest mandatory bar association in the United States. In his high-proﬁle
position, he is a frequent speaker before many of Florida’s most inﬂuential business, bench,
and bar organizations.
Abadin is an active trial lawyer who focuses on complex commercial and tort matters that
frequently involve signiﬁcant insurance components. Mr. Abadin has tried cases in both
state and federal courts in Florida, where he has represented some of the world’s largest
multinational corporations and insurance companies. Visit the Florida Bar website to review
his impressive cv and list of many other aﬃliations, activities, and accomplishments.
We look forward to President Abadin’s State of the Bar address where he will overview
the current issues facing attorneys in Florida as a whole and speciﬁcally in Martin County.
Other topics may include but are not limited to: Florida Bar member resources, trends in
the practice of law, Florida Bar initiatives for 2016-17, and a summary of accomplishments
during his presidency.
We anticipate another great turnout – to RSVP, please call (772) 220-8018 or email
martincountybarassociation@msn.com no later than April 11th. The lunch is free to
MCBA members and judges; guests are welcome to attend and may pay the $25 guest fee
at the door.*
RSVP is required for all attendees and we hope to see you there!
Meeting attendees may park at the Kane Center; there is overﬂow parking on the grass
behind the building and in the gravel parking lot across the street at Community Baptist
Church (777 SE Salerno Road).

*Note: Guests who RSVP but do not attend will be responsible for paying guest fee.
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Please Join Us For MCBA’s Annual Installation Banquet
Theme: Celebrating America 2016
Tickets are ﬁrst come, ﬁrst served.
Final deadline to purchase tickets is May 4, 2016.
Table reservations are available (call 772-288-6245 for
details); all others are open seating.
] MCBA Members, Sponsors & Their Guests: $115 each
] MCBA Non-Members & Their Guests: $125 each
] Judiciary are invited to attend at no charge (RSVP Required)
and their guests receive member rates
Mail checks made payable to Martin County Bar Association with list of attendees to:
Martin County Bar Association
c/o Niki T. Marshall, Esquire
Marshall Law
850 NW Federal Highway, Suite 454
Stuart, FL 34994
See Page 5 for more event information and Pages 6 - 8 for sponsorship details.

Don’t Miss These Other Upcoming Events:
•

Saturday, April 1st: March Madness Final Four Basketball Social – see Page 29 for details

•

Friday, April 15th: MCBA Monthly CLE Luncheon – see Pages 3 & 44 for details

•

Friday, April 22nd: YLD Behind the Courthouse Tour – see Page 17 for details

•

Saturday, April 30th: 5th Annual Tennis Tournament – see Page 20 for details

•

Committee Meetings for this month are on the Calendar – see Page 43 for details
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The President and Executive Board of the
Martin County Bar Association
request the pleasure of your company
at
The 2016 Annual Installation Banquet

“ Celebrating America”
Mariner Sands Country Club
On Saturday, May 21, 2016
at half past six in the evening
Black Tie Optional

Open Bar

Authentic White House State Dinner Menu
Enjoy Special Entertainment, Dancing, Prizes & Casino
5
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DBA Hobart Deposition Services
in Martin and St. Lucie Counties

SUSAN B. JACOBSON, L.M.H.C, P.A.
QUALIFIED EXPERT WITNESS
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PONSOR

APITAL

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 8 free tickets to Banquet
P
P
P
P
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OLD
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RIZE

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 6 free tickets to Banquet

P
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PONSOR

VAL

FFICE

PECIALTY

RINK

PONSOR

(Only 1 Available)

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free full-page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 4 free tickets to Banquet
P
P
P
P

ITUATION

OOM

OCKTAIL

OUR PONSOR

Recognition on Banquet signage and program
Recognition by Banquet speaker
Recognition on MCBA Website
Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet

P
P
P
P

RESS

OOM

ILVER

PONSOR

(Only 4 Available)

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 3 free tickets to Banquet
ONGRESSIONAL

RONZE

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ¼ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 1 free ticket to Banquet
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P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free ½ -page advertisement in 1 edition of
SideBar, MCBA’s monthly newsletter
P 2 free tickets to Banquet
OSE

ARDEN

OPPER

PONSOR

P Recognition on Banquet signage and program
P Recognition in Monthly MCBA newsletter
for one month following Banquet
P Free business card advertisement in 1
edition of monthly MCBA newsletter
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Foreclosure Case Law Update

1. Abdel (Darwish) Darwiche and Batoul (Darwish) Darwiche v. The
Bank of New York Mellon f/k/a The Bank of New York, as Trustee
for the Certiﬁcateholders of CWMBS 2003-60, 4D13-4395 (Fla. 4th
DCA February 24, 2016). Summary Judgment was entered in favor of
The Bank of New York Mellon (BONY) after a hearing. The Darwiches
appealed alleging that there existed a genuine issue of material fact as it
related to BONY’s standing. The Fourth District Court of Appeal agreed
with the Darwiches that a genuine issue of material fact existed as to
BONY’s standing as the Promissory Note attached to the Complaint listed
America’s Wholesale Lender and was devoid of any endorsements. Further, an Assignment
of Mortgage was ﬁled after suit was ﬁled purportedly with an eﬀective date prior to the day
suit was ﬁled. The Court held that the backdating of the Assignment caused two inferences;
one that there was an equitable transfer prior to the execution of the Assignment and one
that the parties were attempting to back date the Assignment for their beneﬁt. The Fourth
District found that due to the two possible inferences a disputed fact existed and summary
judgment was improper.
2. Wells Fargo National Bank, National Association, as Trustee v. Gerald A. Anish.,
4D14-385 (Fla. 4th DCA February 24, 2016). The Motion for Involuntary Dismissal ﬁled
by Gerald A. Anish was granted by the trial court for multiple violations of the trial court’s
orders regarding discovery and payment of discovery sanctions. The Fourth District
held that a Kozel hearing was required prior to dismissing an action. The Fourth District
reversed and remanded to the trial court for a hearing to consider the Kozel factors.
3. Frederic Monnot v. U.S. Bank, National Association as Trustee Relating to Chevy
Chase Funding LLC Mortgage Backed Certiﬁcates Series 2007-2 and Jennifer W.
Monnot, 4D14-2527 (Fla. 4th DCA February 24, 2016). This foreclosure case was tried
over two (2) days before a Magistrate. The original Complaint attached a Promissory
Note listing Chevy Chase Bank as the lender and was devoid of endorsements. Later, a
Promissory Note with an endorsement was ﬁled. At trial the witness for U.S. Bank was unable
to testify from personal knowledge when the endorsement was placed on the Promissory
Note. No other proof was oﬀered showing that U.S. Bank had standing at the time suit was
ﬁled. Accordingly, the Fourth District held that the bank failed to establish standing at Trial
as it failed to prove that it “possessed the original note endorsed in its favor prior to ﬁling
the Complaint.” Additionally, the Fourth District agreed with Mr. Monnot and noted that a
Truth in Lending Act violation may be considered in defense of any future foreclosure action.
However, in this action Mr. Monnot could not maintain a cause of action for damages due
to the expiration of the statute of limitations.
For more information, I can be reached at: jmv@mccarthysummers.com.
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The Big Move

The wheels are in motion to move the law library to the Blake Library. The
move will probably take place sometime between April 15th and May 15th.
Even though there are some drawbacks to this move, overall I believe the
change is positive and will allow much greater access to the law library both
in terms of accessibility and number of hours.
The county law librarian will still only be available for 19 hours per week,
but I hope we can co-ordinate a team of lawyers who might be willing to
donate a couple hours each month to extend the time that the law library will be covered by
knowledgeable volunteers. Please let me know if you’d be willing to volunteer via the e-mail
address below.

CLE Seminars
We are trying to come up with the best solution for continuing to oﬀer the CLE seminars.
Feedback is welcome. The choices seem to be:
1. Have the seminars available at Blake through the library system. This will allow them to
circulate to anyone with a library card. The disadvantage is that non-MCBA members can
check out the seminars for free as well as any MCBA member with a Martin County library
card. Also, any fees and ﬁnes generated would go into the library system and not to the
MCBA. One advantage is that any Martin County Library card holder could place a hold
on a seminar and have it delivered to their local library branch for pick-up. The seminars
could be returned at any branch too.
2. Have the seminars available through an oﬃce to be determined at the courthouse. We
could probably continue to limit free access to the materials to MCBA members and run
the program in the same way it is currently being run.
3. Have the seminars distributed through someone’s law oﬃce to be determined.
For the time being, the CLE seminars are still available at the law library on the 4th ﬂoor of the
courthouse through the law library. Please e-mail me at ebuetens@metrolink.net with your
comments and/or seminar requests. Non-members have access to materials with a refundable
deposit and rental fee.
To check on existing seminar availability call Dawn at the Law Library, 221-1427. The Law
Library is currently open Mon - Thurs Noon - 4:30pm.
Continued On Page 12...
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LAW LIBRARY MOVING
What:

The Martin County Law Library is moving to the Blake Library!

Why:

To increase access to the Law Library collection and resources.

 The Blake Library is open:
 Mon. & Thu:

10am-8pm

 Tue., Wed., Fri., Sat.:

10am-5:30pm

 Closed: Sunday
 Parking is available directly in front of the Library.
 2SHQWRWKHSXEOLFIUHHDFFHVVGLUHFWO\RQPDLQOLEUDU\ÀRRU
When: In the Spring of 2016.
How:
 Same print and digital resources with more availability
 Law Library Specialist on duty Mon.–Thu., 12–4:30pm
 Legal Forms will still be available at the Peter Cheney Courthouse
 Continuing Legal Education (CLE) courses will continue to be
available to you. Let us know where you would prefer to access
them!
Questions, Comments, Please contact us at:
Library Public Services Manager: (772) 219-4969
Clerk of the Court:

(772) 288-5576

Martin County Bar:

(772) 546-6633

i

nformation
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Current CLE Seminars Available Include:

The CLE seminars noted below are available free of charge to all MCBA members through
the Law Library.
•

Environmental and Land Use Law (including medical marijuana regulation in Fl., Planning
for pedestrians, bikes and cars, legislative forecast, renewable energy and more) - good
through 12/11/2016 - Credits: 5.0 general, 1.0 ethics; Certiﬁcation hours: 4.0 City, County,
Local Government

•

Hot Topics in Evidence 2015 - good through 10/17/2016. Credits: 7.5 General, 1.0 Ethics;
Certiﬁcation Hours: 5.5 Criminal Appellate, 5.5 Criminal Trial, 5.5 Business Litigation, 5.5
Civil Trial, 3.0 Appellate Practice

•

Basic Trial Practice - good through 8/27/16. Credits: 7.0 General

•

Real Estate: What All Family Lawyers Need to Know But Most Don’t - good through
9/6/2016. Credits: 5.0 General; Certiﬁcation Hours: 4.0 Family Law

•

Mediation Seminar (15 discs) - Many credit hours including CLE credit hours were donated
by Oliveann Lancy

•

Survey of Florida Law - good through 11/14/16 – Credits: 12.0 General, 3.5 Ethics;
Certiﬁcation Hours (Max 3.5 hours): 3.5 Business Litigation, .5 City County & Local
Government, 1.5 Civil Trial, 1.0 Construction Law, 1.5 Criminal Appellate, 1.5 Criminal Trial,
.5 Education, 1.5 Elder Law, 1.0 Marital & Family Law, 3.0 Real Estate, 1.5 State/Federal
Government & Administrative Practice, 1.0 Wills Trusts & Estates

•

Litigation Employment Law Claims - good through 5/13/16 – Credits: 8.0 General, 1.0
Ethics; Certiﬁcation Hours: 6.0 Labor & Employment

•

Basic Personal Injury 2015 - good through 5/13/2017 - Credits 7.0 General

•

Criminal Law Update - good through 6/4/2017. Credits: 6.0 general, 1.0 ethics; Certiﬁcation
hours: 6.0 Criminal Appellate, 6.0 Criminal Trial

•

Essentials of Elder Law good through 7/14/2017 - Credits 8.5 General, Certiﬁcation Hours
8.5 Elder Law
Audio Seminars Coming Soon:

•
12

Guardianship Law and Family Law Trends in the area of children’s issues

Offering Solutions in Martin, Palm Beach and Now Broward County!
• Mediators Pass on Decades of Trial
and Judicial Experience
• Five Star Reputation in Resolving
and Settling Cases

• No Cancellation Fees
• Convenient On-Line Scheduling
• After Hours Mediations
• Black Box Mediations

of Trial and Judicial

Convenient Locations
325 South East Ocean Boulevard, Stuart, FL 34994
1655 Palm Beach Lakes Boulevard, Suites 700 and 710, West Palm Beach, FL 33401
:HVW+LOOVERUR%RXOHYDUG'HHUÀHOG%HDFK)/
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NETWORKING TIPS FOR SMALL FIRMS
When you’re a solo practitioner or part of a small ﬁrm, you know that personal
networking is a huge part of your business development plan. Here at The Law
Oﬃce of Brandon Woodward, P.A. we do almost zero advertising; instead, we
get out of the oﬃce as often as we can to meet and greet clients and anyone
who might need business legal help.
Know Where Your Clients Are Coming From:
My friend, and fellow MCBA member, Craig Goldenfarb, says that his single
most important business report is his monthly pie chart of his referral sources.
What does this mean for your networking? Easy. If your best clients all share something
(anything) in common, use it to your advantage. Make sure you are putting yourself in front of
those groups of potential clients early and often. It’s an easily forgotten step, but just asking
each new client, “How did you hear about us?” will yield a gold mine of valuable information.
Cultivate and Appreciate your Referral Sources:
New clients can come from anywhere, so you have to think creatively. For example, a local
ﬁtness club owner I know networks (and sponsors) heavily at residential realtor functions.
What’s the connection? It turns out that realtors are usually the ﬁrst point of contact for new
residents in our county, who (the new residents) are ideal target customers for his gym! His
eﬀorts have paid oﬀ very well: he gets an abundance of high-quality membership leads, and
in turn, he continues to support the local realtor’s association. As long as you stay within
the ethical boundaries, nothing says your ﬁrm cannot support local chambers of commerce,
networking groups, sports leagues, charities, clubs, trade associations, and other groups that
contain and concentrate your particular kind of clients.
Play The Long Game:
Building a solid set of business connections doesn’t happen overnight. Longevity and
consistency are the keys to earning more (and better) referral business. Think about it: YOU
probably wouldn’t hire a building contractor (or a ﬁnancial planner, accountant, or lawyer) that
you just met yesterday, or worse, cold-called you. However, if you regularly meet up with a
consistent group of fellow business professionals over time (and I mean months and years),
you’ll ﬁnd out: (1) who you can trust, and (2) who trusts you. It is, undoubtedly, this second
group (people that trust you) that become the valuable referral sources that send quality clients,
which, in turn, boost your ﬁrm’s bottom line.
Questions about networking, practice-building, or business planning? Contact Brandon
Woodward, Chairman, Small and Solo Practice Committee at (772) 497-6544 or
Brandon@WoodwardCounsel.com.
14
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Greetings to All!

The Paralegal Committee is in search of a new chairperson. If you are
interested or know someone who might be interested, please contact either
myself at mcbaparalegalcommittee@gmail.com or Michelle Katzman at
martincountybarassociation@msn.com with your interest.
This is an exciting opportunity for anyone who is dedicated to the paralegal
profession. I promise it does not take as much time as you think and I will
always be around to help with any questions or needs. Being the chairperson
for the Martin County Bar Association has opened up opportunities to me that
otherwise may never have come to be. In addition, I have enjoyed meeting
and becoming friends with our local attorneys and judges alike. Thank you for the opportunity
to serve and please feel free to contact me anytime.
Save the Date: Join us on May 10, 2016 at Manero's in Palm City (5:30 p.m.).
Judge Darren Steele will be on our guest speaker. See next month's SideBar for more details.

J

T
ABOUT JUSTICE TEACHING...

For information about Justice Teaching, please contact Judge Roby at:
772-288-5560, robyw@circuit19.org or visit the website at:
http://www.justiceteaching.org.
We look forward to working/teaching with you!

AV rated Stuart law ﬁrm seeking experienced labor and employment law attorney.
Substantial experience required; existing book of business necessary. Partnership
potential; creative compensation arrangements available. Please include detailed
information regarding qualiﬁcations. Send resume to: cbailes@foxwackeen.com.
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COURTHOUSE TOUR AND HAPPY HOUR!
2ND ANNUAL “BEHIND THE BENCH”
COURTHOUSE TOUR
The YLD invites all members of the MCBA, law students,
and staﬀ to attend the Second Annual “Behind the Bench”
Courthouse Tour, which will be held on Friday, April 22, 2016
from 3 to 5 p.m. (See ﬂyer on page 17). We encourage
all attorneys, staﬀ, and law students who are interested in
learning more about our Martin County Courthouse to RSVP and spend a few hours with us
and some of our speakers.
The event will feature presentations by Carolyn Timmann (the Martin County Clerk of Court),
Nancy Turrell (Executive Director of the Arts Council), and members of the judiciary of the
County Court and Circuit Court of the Nineteenth Judicial Circuit. We also will be treated to a
“behind the bench” tour by the Sherriﬀ’s Oﬃce, who will show us some of the inner workings of
the courthouse, including the holding cells and security oﬃce. Snacks and refreshments will
be served. Space will be limited due to the nature of the “behind the bench” tour; therefore,
RSVP early! Please RSVP by email with “Court House Tour RSVP” in the Subject line to:
martincountybarassociation@msn.com. Contact Kathryn or Abby with any questions.

HAPPY HOUR
Once we are done with our “Behind the Bench” Tour on Friday, 4/22/16, we will be making
our way over to Coﬀee Bar Blue Door for a Happy Hour hosted by the YLD. Coﬀee Bar Blue
Door is in walking distance from the courthouse (38 SE Osceola Street, Stuart, FL 34994) and
we should be there by 5:30 p.m. to start the Happy Hour! The Happy Hour does not require
a RSVP…just stop in and meet up with other members of the MCBA for a drink or two.
Questions? Please contact Abby aspears@kslattorneys.com or
Kathryn Kathryn@roegierslaw.com.
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YOUNG LAWYER’S DIVISION OF THE FLORIDA BAR
SURVEY ON WOMEN IN THE LEGAL PROFESSION
Submitted By: Abby Spears
In the March 1, 2016, edition of the Florida Bar News, the Associate Editor, Rawan
Bitar, wrote an article summarizing some of the responses the YLD received from
its recent survey of young female lawyers. The YLD is comprised of lawyers under
the age of 36 or in their ﬁrst ﬁve years of practice in Florida. This amounts to over
26,000 lawyer members of the YLD. The survey was sent to a random sample
of 3,137 women members of the YLD; responses were received from 496 for a
response rate of 15%.
The results highlighted in the Florida Bar News article include that 43% indicated
they had experienced one or more serious issues, such as gender bias and
harassment. The President of the YLD, Gordon Glover, noted that the responses contained 90 pages
of eloquent, often troubling, personal accounts and opinions – that reﬂect how important these issues
are to our profession.
The YLD is attempting to bring awareness to women’s issues in the profession and get the discussion
going with Bar leaders, managing partners, and judges. At the time this article is being written, Florida
Bar President Ramón Abadin is scheduled to speak at a series of Florida Association for Women
Lawyers (FAWL) events statewide throughout March. There are also talks of hosting “Engage: The
Women’s Power Summit” at the Bar’s Annual Convention in June.
Glover also stated that the YLD is seeking to celebrate women in the profession through a number
of initiatives, including a “Balancing in Heels: Self, Family, and the Practice of Law Interview Series;”
and a “Balancing in Heels: Webinar Series.” He said both the interview and webinar series are set for
April, a month that the YLD is dedicating to women in the legal ﬁeld.
Despite my personal opposition to the title chosen for these initiatives, I encourage all members of
the Martin County Bar Association to participate in these events and contribute to the dialogue. Our
profession has made great strides towards gender equality but the results of this study aﬃrm that
there is more work to be done.
I will leave you with some words written by President Abadin:
It is not appropriate for any lawyer, regardless of gender, to be made to feel diminished or
disrespected by a colleague, a client or a member of the court. No lawyer, male or female,
should feel forced to choose between family and career or be penalized for trying to balance
work and home, just as no law firm should place unfair expectations on its young attorneys.
I trust you agree that together we have an obligation to address these issues head-on and
continue working diligently to improve workplace conditions while also promoting the positive
advancements our legal community is making. This is an important opportunity, not only for The
Florida Bar but for lawyers across the nation, because this truly is an exciting time of change
and progress.
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ONE CLIENT. ONE ATTORNEY. ONE PROMISE.
Imagine the impact we could make if every attorney in the
state of Florida helped ONE pro bono client.
PRO BONO VETERANS CLINIC AT THE MARTIN
COUNTY VETERANS SERVICES OFFICE
Florida Rural Legal Services, Inc. (FRLS) and the Martin
County Bar Association Pro Bono Committee are providing
free civil legal assistance to low-income and indigent
Veterans at the Martin County Veterans Services Oﬃce in Stuart. The oﬃce
is located at 435 SE Flagler Avenue.
Florida Rural Legal Services, Inc. (FRLS) and the MCBA Pro Bono Committee
will provide training to any interested volunteer.

LAW DAY FAIR AT THE KANE CENTER - WE NEED YOU!
Florida Rural Legal Services, Inc. (FRLS) and the Martin County Bar
Association Pro Bono Committee are presenting a LAW DAY FAIR from
10:00 a.m. to 12:30 p.m. on Monday, May 2, 2016 at the Kane Center in
Stuart (900 SE Salerno Road). We plan to present 3 short presentations about the history of
Miranda – “More Than Words.”
We are looking for 1 or 2 attorney volunteers in ten practice areas to man a table in his/her
area of expertise. We are asking that each attorney or law ﬁrm provide legal information
and education to attendees. Each table will be asked to provide a 10 minute educational
presentation each hour during the Fair and if willing, contribute one raﬄe item valued at $25.
We are hoping to provide Martin County residents with information about the history of Miranda
and educate the public in a variety of legal areas. Attorneys may agree to provide free 30
minute consultations if desired. The practice areas are as follows and space is ﬁrst-come,
ﬁrst-served.
*Accidents/Personal Injury
*Bankruptcy/Collections
*Criminal Defense
*Estate Planning
*Family Law

*Foreclosure
*Immigration
*Landlord Tenant
*Social Security/Disability
*Tax

If you are interested in volunteering for the Veterans Clinic or the Law Day Fair or if you are
willing to accept a pro bono case, please contact: Carolyn Fabrizio at carolyn.fabrizio@frls.org
For additional information on getting involved in the MCBA’s ProBono Committee, contact:
Jane Cornett jcornett@bplegal.com or Maxine Noel mnoel@gglawyers.com.
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Time to Sign up for the MCBA Tennis Tournament!
Fifth Annual MCBA Tennis Tournament
Saturday, April 30, 2016 at 9:30 a.m.
at Mariner Sands Country Club
The Fifth Annual MCBA Tennis tournament is almost here! If you have not already done so,
please email your RSVP. This year’s tournament is scheduled for Saturday, April 30, 2016 at the
Mariner Sands Country Club.
Spouses and kids are welcome to play -- so please bring the family. Those who are not playing
can relax at the pool and watch the tennis action! We have room for 20 players, so sign up now!
Entry is free of charge, including a delicious lunch by Chef John.
We would like to thank our sponsors, Hobart Deposition Services and Seacoast Bank. Once
again, Hobart Deposition services will be providing prizes for our winners. Seacoast Bank will
bring “goodie” bags for everyone and free raﬄe tickets for a chance to win a big gift basket. No
one will leave empty handed!

A light breakfast will be served at 9:30 a.m. At 10:00 a.m. we will start a “maximum mix” doubles
round robin with at least 6 rounds of four games each. Thus, players of all abilities will get a chance
to play with (and against) each other. The four lawyers with the most wins will play in the ﬁnals
for a chance to bring home our big traveling trophy! Chef John will serve us lunch at 12:30 p.m.
We hope you can join us! Please send your RSVP by email to todd@thurlowpa.com.

2016 Canoe Trip
More than 50 attended this year’s canoe trip on the Peace River last
month. We had fabulous weather and a great time. Look for a full
recap and photos in next month’s issue of The SideBar! We thank
the generosity of our sponsor and hope you will join us next year!
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News From Y
Your Friendly Neighborhood Bar
Congratulations to Jason Berger of the Law Oﬃce of Jason D. Berger, P.A. who
was recognized by the Martin County School District as this year’s Outstanding
Business Partner for Clark Advanced Learning Center for his training and mentoring
of their students.

Willie E. Gary partner with Gary, Williams, Parenti, Watson & Gary, P.L.L.C. was the keynote
speaker for several events in February including the Florida Department of Transportation’s
13th Annual Black History Month Program, Wake Forest University School of Law’s Black
Law Students Association (BLSA) 31st Annual Scholarship Banquet and the second annual
Treasure Coast Justice Association (TCJA) Installation Banquet.

Kudos to Edmund Sikorski of Treasure Coast Mediation Services for being named a 2016
Alternative Dispute Resolution (ADR) Champion “Trailblazer” by the National Law Journal (NLJ).

Thank you to all the MCBA members who attended the 6th annual Molly's House Polo Classic
on March 5th at the Port Mayaca Polo Club. The event raised $60,000 to support the mission of
Molly's House to keep families together by providing short-term, aﬀordable accommodations
for the families of hospitalized loved ones and hospital outpatients. The day included a classic
car show, best hat contest, 50/50, drawing prizes, a dressage exhibition, polo clinic, polo
match, and more!
Please send us your news of new hires, promotions, awards, engagements, marriages,
child births, new addresses and the like for future issues of the SideBar.
Any article appearing herein may be reproduced provided credit is given both to The SideBar and the author of
the article. Views and conclusions expressed in articles and ads herein are those of the authors or advertisers
and not necessarily those of the ofﬁcers, directors, or staﬀ of the Martin County Bar Association. Further, the
Martin County Bar Association and staﬀ do not endorse any product or service advertised. All advertising is
subject to approval. We regret any errors or omissions and such, if applicable, will be noted in future issues.
Many of the professional headshot photos and candid photos appearing in this issue have been
provided courtesy of: Legal Consulting Services, Inc.
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SHOULD A FAMILY DOCTOR
PERFORM OPEN-HEART SURGERY?

Then why are you trying to handle a personal injury case?
Personal injury is not “easy money”, and insurance companies don’t
just roll over.

Refer the case to our Personal Injury firm,
and earn yourself a 25% referral fee.

It’s easy. Simply call our office at 561-697-4440 and, we’ll take over
from there.

Auto Accidents - Slip and Falls - Heart Attacks in Public Places

1-800-GOLD-LAW

800GOLDLAW.com

1800 S Australian Ave, Suite 400, West Palm Beach, FL 33409
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Please Join Us!
Please join us at our next Trial Lawyers Committee meeting
on April 14, 2016 (Noon) at the Gunster Law Firm, 800 SE
Monterey Commons Blvd., Suite 200, Stuart, FL 34996.
Our guest speaker will be Leslie M. Kroeger. Ms. Kroeger
is a partner in the law ﬁrm of Cohen Milstein and will be
giving a presentation on the current state of the law in
Florida regarding Daubert hearings. Ms. Kroeger began
her legal career in the courtroom as an Assistant Public Defender and later as an Assistant
State Attorney in Miami-Dade County. She then moved into private practice where she
continues to handle a variety of complex civil litigation matters, including products liability,
medical malpractice, and wrongful death, both in the State of Florida and nationwide. She
is AV rated by Martindale-Hubbell and was selected for inclusion by Best Lawyers in the ﬁeld
of Product Liability Litigation for the Plaintiﬀs practice.
Lunch will be provided by Too Jay’s. If attending, please RSVP as soon as possible, but no
later than April 12th, to Erin Wall at kibbey@kibbeylaw.com.
I look forward to seeing you there!

W. Jay Hunston, Jr.
Mediator/Arbitrator/Special Master
Since 2001, limiting his practice to all forms
of eﬀective dispute resolution, including,
mediation, arbitration, special master, and
private judging services.
•
•
•
•
•
•
•
•

J.D. Stetson Univ. College of Law
Fla. Bar Bd. Cert. Civil Trial Lawyer, 1983 - 2003
Fla. Cert. Circuit Civil, Appellate & Family Mediator
Member, AAA Roster of Neutrals for Commercial and
Construction Arbitration & Mediation
Qualiﬁed Fla. Arbitrator
FINRA Approved Mediator
Statewide Per Diem Rate Available Upon Request
Hourly Rates Available (No Charge for Travel Time Within 15th,
19th & 17th Circuits)
P.O. Box 508, Stuart, FL 34995
(772) 223-5503; (800) 771-7780 - Oﬃce
(772) 223-4092; (866) 748-6786 - Fax
Email; wjh@hunstonadr.com
Website Online Calendar: www.hunstonadr.com
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2016 Scholarship Update

I am so proud to report that we had more scholarship applications from this
year’s graduating high school seniors than from any other year in the past. The
committee enjoyed reading and reviewing each and every one of the essays.
All of the grading was completely blind and we had no idea whose essays we
were reading or from which school the applicants attend. We tabulated the
results, agreed on the top three individuals based on their numerical score
and then we learned about their background, high school colleges of choice
and aspirations. Thank you to the committee:

Kristen Bishop

Nita Denton Fernando Giachino Janet Hartman

Afﬁnity Membership Program
Support your organizations’ fundraising efforts by joining today. We’ll
make an annual contribution based upon the activity of participating
members TD Bank accounts once program requirements have been met.
For more information, visit your local TD Bank
Niki Hibbs at 772-828-9739.
or call 1-888-751-9000.

Mention MCBA Code: AG345

Jack Sobel

Abby Spears

We were lucky enough to have contributions
from TD Bank resulting from the Affinity
Program (see below for more information)
wherein any existing accounts tagged or
new accounts opened by any members of
the Bar Association or their friends/family
has an automatic donation into the Martin
County Bar Association’s scholarship fund.
Additionally, Jack Sobel of Schwed Law
made a very generous contribution to the
Bar Association for our 2016 scholarship
committee. Thanks very much Jack!
The top scholarship winner will receive $4,000
from the Martin County Bar Association, which
will be forwarded to his or her educational
institution on their behalf. The second and
third place recipients each will receive $500.
We are excited that we are able to contribute
to the road to success for these outstanding
students.
Continued On Next Page . . .
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Continued From Previous Page . . .

Scholarships will be awarded at a special program at each school
in April and at that time, each will also be invited to attend ourr
May 20, 2016 MCBA luncheon - we hope you will join us as we
congratulate them!
We look forward to other interesting and fun essays next year.
We welcome anyone who is interested to join the scholarship
committee.

***Reminder***
Member Benefit

Professional head shot photos are taken at each MCBA
monthly luncheon courtesy of
Legal Consulting Services, Inc.
at no charge to members for use on our website and legal directory.
Call 1-863-697-2245 for more Information on purchasing these
photos for your marketing needs.
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Deadline Looming For Employer Comments!
The Lily Ledbetter Fair Pay Act was signed into law seven years ago. Since
that time the law continues to strengthen eﬀorts to address pay discrimination
practices. The EEOC recently published proposed revisions for the Employer
Information Report, (EEO-1) that requires employers with more than 100
employees to provide information to the federal government regarding ethnic,
racial, and gender breakdown of their employees. The new proposed revisions
to the report would also require employers to include information regarding
aggregate data on pay ranges and hours worked.
The EEOC sees this additional data reporting as a more powerful tool for employers to
evaluate their own pay practices, and also a powerful EEOC enforcement tool to identify pay
discrimination. The changes are intended to further promote equal pay within the workplace.
If the proposed change is ultimately approved, the new requirements will go into eﬀect in
September of 2017.
This proposed rule is consistent with continuing eﬀects to address gender inequalities in pay.
It would require systems to be in place to track and document workers’ pay ranges and hours
worked. The new proposed reporting requirements would more easily identify any discrepancies
in pay. The EEOC has published a proposed pay data collection form that lays out the number
of employees of diﬀerent races, ethnicities, and genders that fall respectivelyy into a series of
compensation ranges and the number of hours worked by the employees.
Employers have until April 1, 2016 to submit any written comments as to
the proposed change and the form. For more information, contact me at
sbiehl@sheilabiehl.com.
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Please Join Us!
The next Probate, Trust & Guardianship Committee meeting will be held from
Noon - 1:00 p.m. on May 12, 2016, at the Law Oﬃces of McCarthy, Summers,
Bobko, Wood, Norman, Bass & Melby at 2400 SE Federal Highway (4th Floor)
in Stuart.
Lunch will be provided as usual. If you plan on attending, please RSVP to
robert@zwebenlawgroup.com by May 5th at the latest.
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INVALIDITY OF PARENTAL RELEASES OF LIABILITY
FOR COMMERCIAL RECREATIONAL ACTIVITIES FOR THEIR CHILD
In Kirton v. Fields, 997 So. 2d 349 (Fla. 2008), the Florida Supreme Court
reviewed and approved the decision of the Fourth District Court of Appeal
in Fields v. Kirton, 961 So.2d 1127 (Fla. 4th DCA 2007), which certiﬁed the
following question to be of great public importance:
WHETHER A PARENT MAY BIND A MINOR’S ESTATE BY THE PREINJURY EXECUTION OF A RELEASE.
The issue in the case was the enforceability of a pre-injury release executed
by a parent on behalf of a minor child who died when he lost control of his ATV during activities
at a motor cross park. In arriving at its decision, the Florida Supreme Court analyzed the
issue by reviewing the interests of the state, the U.S. and Florida constitutional rights of
parents, the decisions of other Florida district courts, out of state precedent, and decisions in
the federal courts, as follows:
“The enforceability of a pre-injury release concerns two compelling interests: that of the
parents in raising their children and that of the state to protect children. Parental authority
over decisions involving their minor children derives from the liberty interest contained in the
Fourteenth Amendment to the United States Constitution and the guarantee of privacy in
article I, section 23 of the Florida Constitution.” Kirton at 352.
“A federal district court in Florida in two separate cases also found that pre-injury releases
signed by parents on behalf of their minor children were invalid. See In re Royal Carribean
Cruises Ltd., 459 F.Supp.2d 1275 (S.D.Fla.2006); In re Royal Caribbean Cruises, Ltd., 403
F.Supp.2d 1168 (S.D.Fla.2005) (where both the father and minor child were injured on a jet
ski that was owned by Royal Caribbean on the island of Coco Cay, Bahamas). In both cases,
the federal district court reviewed out-of-state precedent and found that in cases involving
school-sponsored or community-run activities the courts upheld pre-injury releases, and in
cases involving commercial activities the courts have found the releases unenforceable. In
re Carribean Cruises Ltd., 459 F.Supp.2d at 1280; In re Royal Caribbean Cruises, Ltd., 403
F.Supp.2d at 1172.” Kirton at 355.
“It cannot be presumed that a parent who has decided to voluntarily risk a minor child’s
physical well-being is acting in the child’s best interest. Furthermore, we ﬁnd that there is
injustice when a parent agrees to waive the tort claims of a minor child and deprive the child
of the right to legal relief when the child is injured as a result of another party’s negligence.
When a parent executes such a release and a child is injured, the provider of the activity
escapes liability while the parent is left to deal with the ﬁnancial burden of an injured child. If
the parent cannot aﬀord to bear that burden, the parties who suﬀer are the child, other family
members, and the people of the State who will be called on to bear that ﬁnancial burden.
Continued On Next Page . . .
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Therefore, when a parent decides to execute a pre-injury release on behalf of a minor child,
the parent is not protecting the welfare of the child, but is instead protecting the interests of
the activity provider. Moreover, a “parent’s decision in signing a pre-injury release impacts the
minor’s estate and the property rights personal to the minor.” Fields, 961 So.2d at 1129-30.
For this reason, the state must assert its role under parens patriae to protect the interests of
the minor children. Kirton at 357-358
CONCLUSION
“For the reasons set forth above, we hold that a pre-injury release executed by a parent
on behalf of a minor child is unenforceable against the minor or the minor’s estate in
a tort action arising from injuries resulting from participation in a commercial activity.
Accordingly, we answer the certiﬁed question in the negative, approve the decision of
the Fourth District....” Id. at 358.

Join Us For Our 2nd Annual March Madness Social!
Join us for a drink (or 2), appetizers, Final Four
basketball and great company!
When: April 2, 2016 (4:00 p.m. - ?)
Where: Hurricane’s Tiki Bar in Palm City
Cost: 2 or more non-perishable food items per person for local food bank(s)
RSVP: Email martincountybarassociation@msn.com by APRIL 1ST
Thank you to our sponsors:
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Lytal, Reiter, Smith, Ivey & Fronrath
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Over $60 Million in
Referral Fees Paid
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Register to become one of our Select Referral Attorneys

1-800-4-RIGHTS (1-800-474-4487) • www.ForYourRights.com
515 North Flagler Drive • West Palm Beach, FL 33401
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Thank You!
Martin County FAWL would like to take this time to
recognize the Judicial Assistants in Martin County for all
of their hard work. It was our privilege to host you at a
luncheon in your honor!

Reminder:
Have you joined or renewed your membership with FAWL?
Please feel free to contact Heather Bridwell at heatherbridwell@stuart-law.net, or visit
www.FAWL.org to check the status of your membership.
Look for information in next month's SideBar regarding our recent public service program.
We look forward to bringing exciting events and opportunities to our members this year and
hope you will join us! If you have any suggestions for programming or would like to become
more involved, please reach out to us!

Susan B. Jacobson, L.M.H.C.
► Qualified Expert Witness
in Family and Criminal
Courts
► Social Investigator
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► FL Supreme Court Certified
Family Mediator
► Fellow in Psychotherapy
► Collaborative Law Mental
Health Professional
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CONSUMER FILINGS PREDICTED TO CONTINUE TO SLIDE
According to the 2015 year-end reports on the Federal Judiciary, bankruptcy
petition ﬁlings were down in all bankruptcy courts but one . . . the Middle
District of Alabama. Consumer petitions dropped 11 percent, and business
petitions fell 12 percent. Filings of petitions declined 14 percent under
Chapter 7, eight percent under Chapter 11, and three percent under Chapter
13.
There is indication since January that Chapter 11 ﬁlings are beginning to
expand and as this was written, Sports Authority entered Chapter 11. This
is an indication of weakening consumer spending.
The 2015 total is the lowest since 2007, the ﬁrst full year after the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005 took eﬀect. From 2007 to 2010, bankruptcy ﬁllings rose
steadily, but they have fallen in each of the last ﬁve years.
FITCH Ratings predicts that Consumer ﬁlings will continue to fall through most of 2016 at a
rate of 6-8%. This sounds like great news for the economy if taken at face value, however,
there continue to be serious undercurrents that could prove otherwise:
1. Wells Fargo reports rising delinquencies in Sub-Prime Auto Loans. Little surprise here,
since lenders jumped on the Sub-Prime Auto Loan bandwagon and started securitization of
these loans as occurred in the Mortgage Meltdown along with low underwriting standards
and the free-wheeling sales to investors.
2. The Wall Street Journal notes that Bank of America has created a “new” mortgage product
that features 3% down with no need for mortgage insurance, eﬀectively by-passing
regulations required by FHA. This, after paying ﬁnes of $800 million dollars for what they
claim were “minor errors” on FHA loans during the real estate meltdown.
3. The Federal Reserve Bank of New York reports household debt climbed in the 4th quarter
of 2015, by $51 billion. Mortgage and student loan debt both increased, bringing total
household indebtedness to $12.12 trillion. (That’s a “T” as in TRILLION).
4. Although the Supreme Court continues to ignore the student loan crisis, MarketWatch.
com noted that one of the Student Debt Relief ﬁrms accused of preying on student loan
borrowers has itself ﬁled bankruptcy claiming $500k-$1 Million in assets and somewhere
between $1 Million and $10 Million in liabilities. Another omen that without improved income
levels, student loan defaults will continue to rise. This also has a direct eﬀect on housing
prices as home buying is delayed.
Continued On Next Page . . .
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5. The Wall Street Journal says there is a move by government and lenders to revive the Market
for Private Mortgage Bonds in the Sub-Prime or Alt-A market. Meanwhile, Bank United
has sought Supreme Court review of the ability to strip under secured second mortgages
on primary residences in Chapter 13, following the Supreme Court’s decision disallowing
the practice in Chapter 7 in, In re: Tetzlaﬀ. (see February article).
All the above are indicators of problems to fall on the real estate market over the next several
months; especially since the real estate markets are once again showing signs of over-heating,
much like what happened leading to the collapse in real estate prices not so long ago.
It will be interesting to see if the other shoe is about to fall in housing prices along with a
continuing slide in homeownership rates that has been occurring since 2004.
Need more information? Contact the Bankruptcy Committee or Jon L. Martin, Chair
@ jlm@jonlmartinlaw.com

L

L

Join Lady Lawyers For Lunch At Sailor’s Return
Join us for the Lady Lawyer Lunches, typically on the last Friday of every month
at 11:30 a.m. at Sailor’s Return in Stuart.
For your planning, here are the scheduled dates so far for 2016: April 29,
May 29, June 24, July 29.
We hope you will join us!

Law Oﬃce Of

Stephen M. Lewen
Social Security Disability
Worker’s Compensation
Representing the injured and disabled
for over 36 years.
EXPERIENCE COUNTS!
10 SE Central Parkway, Suite 315
Stuart, FL 34994
Telephone: 772-288-1300 | Fax: 772-288-2135
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Miller’s Minutiae
Is there a better TV-lawyer show going right now than Better Call Saul?
Bob Odenkirk as “Slippin’ Jimmy” McGill conveys the hapless feeling
that sometimes arises when doing solo work, and the show highlights the
ethical conundrums we all must solve on the ﬂy most days we practice law.
Meanwhile, into the storyline the writers mix murder, drug dealing, an intriguing
oﬃce romance, and general mayhem—none of which are much a part of my
ordinary day yet nevertheless make for great entertainment. Please tell me
you are watching...
And since I’m talking about the idiot box, I will confess that over the last
several years my wife and daughters sucked me into the world of Downton
Abbey. Despite myself, I count myself among Lady Mary Crawley’s biggest fans; she’s either
a female JR Ewing (think 80’s TV show Dallas), or a 21st Century Scarlett O’Hara. Her sister
Edith may have labeled Mary correctly but I don’t care; I just wish the show wasn’t already
over when it feels like it just started…
I have reserved the ﬁrst shout-out of the month for my old friend Marty Holleran. And by “old
friend” I mean I have known him a long time and nothing more, I swear. The Florida Supreme
Court recently approved his application to continue as a circuit court mediator in the State of
Florida. Congratulations to Marty…
Marty, like the recently-deceased Justice Antonin Scalia, graduated Georgetown University.
Thus, I will use that segue to note my aﬀection for the dearly departed giant of the law,
sometimes called Nino. Here’s a quote from Scalia you may have seen recently but I ﬁnd worth
repeating: “Bear in mind that brains and learning, like muscle and physical skill, are articles of
commerce. They are bought and sold. You can hire them by the year or by the hour. The only
thing in the world not for sale is character.” Requiescat in pace…
My second shout-out of the month goes to another old friend, Kevin Mulligan of Spiral
Technology. You will ﬁnd an ad for Spiral Technology on Page 25. If you need I.T. help, or trial
presentation boards, banners, or any sort of printing help, give Kevin a call. He has assisted
the Martin County Bar Association for years with The SideBar (and with a great deal of other
work we do) and you will struggle to ﬁnd a more reliable, dependable, and loyal professional
on the Treasure Coast…
A friend forwarded me this Clarence Darrow quote recently and invited me to use it here:
“When I was a boy I was told that anybody could become President; I’m beginning to believe
it.” Make of that quote from the legal giant what you will. Plus ça change…
And with that…until I see you at the next Bar luncheon, don’t forget— it’s a great day to be a
lawyer in Martin County!
For comments or questions, email me at mm@paciﬁclegal.org. And follow me on twitter
@MillerAppeals.
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National Healthcare Decisions Day
April 16, 2016
Encourage your clients and family to complete advance directives.
Contact Linda Hake at 772-419-2947 for more information and other resources
visit:
www.nhdd.org/#where-can-i-get-an-advance-directive

Membership Has It’s Privileges!
The MCBA website averages more than
8,000 visits a month and our links and
references to our members help each with
increasing their web presence and search
engine optimization!
Check us out today at
www.martincountybar.org.

We have everything your practice needs.
• Business Checking Choices
• Business Lending Solutions
• FREE Access to TD Bank
BusinessDirect Online Banking
• Longer Hours & Weekends
to Fit Your Schedule
• TD EscrowDirect – 24/7 Online Access to
Your Escrow Accounts
To learn what TD Bank can do for your
practice, contact Nicole Hibbs, Treasure Coast
Business Banker & Relationship Manager at
1-772-828-9739 or nicole.hibbs@td.com, or
connect to www.tdbank.com/smallbusiness.

TD Bank, N.A. | Some fees and restrictions may apply. Fees may apply for optional services. Please see your TD Bank BusinessDirect Account Agreement for more details. Loans subject to credit approval. | Equal Housing Lender.
110516.1-LM-C-FL13_Martin_Co_Bar_8x4.75.indd 1
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CRIMINAL LAW COMMITTEE RULE 3.113 SEMINAR RE-CAP
The MCBA Criminal Law Committee held a seminar,
on February 19, 2016, on the mandatory compliance
requirement of Florida Rule of Criminal Procedure 3.113. All
attorneys who handle felony cases must comply with the rule
by May 16, 2016. We had approximately 40 attendees at the
seminar which was presented by Board Certiﬁed Criminal
Trial Lawyer Denis deVlaming who did a great job. We
received a lot of positive feedback about the seminar and
the Criminal Law Committee hopes to bring its members
additional seminars and events in the near future.
As a service to our members and others who were not able to attend the in-person program,
Mr. deVlaming’s seminar was recorded. For those who wish to purchase a CD copy of the
seminar, as well as the seminar materials, the MCBA charges a fee of $20. Note this program
is approved by the Florida bar for CLE’s and compliance certiﬁcation regardless of attendance
in-person or via the CD completion; however, CD completion requires individual purchase for
audit purposes.
If you attended the seminar and would like a copy of Mr. deVlaming’s power point presentation, we
will provide a complimentary electronic copy. For more information, please contact my oﬃce at:
(772) 261-8588 or by e-mail at: katie@richterlawpa.com.

Your Local Elder and Special Needs Law Team

Visit us at
www.martincountybar.org
• Events
• Member Information
• Resources
• Meeting Details
• Committee Information
• Important Links
• And More . . .
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Nicola J. Melby
Donna R. McMillan
Certiﬁed Elder Law Attorney
Master of Social Work
by the National Elder Law Foundation
Attorney
and the Florida Bar
drm@mccarthysummers.com
njm@mccarthysummers.com
2400 S.E. Federal Highway, 4th Floor • Stuart, FL 34994
(772) 286-1700 • Fax (772) 283-1803
www.McCarthySummers.com

Integrity. Dedication. Solutions.

Elder Law
Special Needs Trusts
Medicaid Planning
and Applications
Long Term Care Planning
Estate Planning
Wills & Trusts
Probate
Guardianship
Veterans’ Beneﬁts
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Palmer Ranch Holdings, Ltd. v. Commissioner of Internal Revenue, --F.3d ----, 2016 WL 453975 (11th Cir. 2016).
Valuation of conservation easements for tax purposes can be based on the
comparable-sales method.
Vista Marketing, Inc. v. Burkett, --- F.3d ----, 2016 WL 425165 (11th Cir.
2016).
The Stored Communications Act, 18 U.S.C. §§ 2701-2712, requires a ﬁnding
of actual damages before statutory damages can be awarded.
Corrigan v. Bank of America, N.A., --- So. 3d ---- 2016 WL 455718 (Fla. 2d
DCA 2016).
The Second District recedes from the position that standing may be established at the time an
amended complaint is ﬁled.
Blitch v. Freedom Mortgage Corporation, --- So. 3d ---- 2016 WL 455737 (Fla. 2d DCA
2016).
Proof of adequate security for reestablishment of a lost promissory note is not an element
required to prove the cause of action, but instead a post-proof condition for entry of the ﬁnal
judgment.
Gary v. Mark Hall Homes, Inc., --- So. 3d ----, 2016 WL 459436 (Fla. 2d DCA 2016).
Damages for construction defects are calculated as the diﬀerence between the value that
the product contracted for would have had and the value of the performance that has been
received by the plaintiﬀ.
Wells Fargo Bank, N.A. v. Balkisoon, --- So. 3d ----, 2016 WL 403311 (Fla. 4th DCA 2016).
A prior servicer’s records can be admitted by satisfying the foundational requirements of the
Business Records Exception to the Hearsay Rule; Yang v. Sebastian Lakes Condominium
Ass’n, 123 So. 3d 617 (Fla. 4th DCA 2013), and Glarum v. LaSalle Bank National Ass’n, 83
So. 3d 780 (Fla. 4th DCA 2011), are distinguished as the proponents of business records in
those cases did not satisfy the foundational requirements.
Osborne v. Emmer, --- So. 3d ----, 2016 WL 424643 (Fla. 4th DCA 2016).
Extensive delay alone can warrant denial of class certiﬁcation.
Hilton v. Pearson, --- So. 3d ----, 2016 WL 517105 (Fla. 1st DCA 2016).
The First District adopts the Fourth District’s opinion in Harris v. Aberdeen Property Owners
Association, Inc., 135 So. 3d 365 (Fla. 4th DCA 2014), and holds that suits challenging
amendments to restrictive covenants must be ﬁled within ﬁve years of the date that the
amendment is recorded.
De la Osa v. Wells Fargo Bank, N.A., --- So. 3d ----, 2016 WL 517466 (Fla. 3d DCA 2016).
Florida Rule of Civil Procedure 1.540 (b)(4) applies only to judgments, and not orders.
Angelini v. HSBC Bank USA, N.A., --- So. 3d ----,2016 WL 519533 (Fla. 4th DCA 2016).
The holder of a promissory note is not the same as the owner of the note, and for standing
purposes, a holder must establish that it held the note at the time of ﬁling of the suit.
Barnett v. U.S. Bank, National Association, --- So. 3d ----, 2016 WL 625365 (Fla. 4th DCA
2016). Possession of a promissory note, without more, is not suﬃcient to prove standing.
Continued On Next Page . . .
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Whetstone v. City of St. Augustine, --- So. 3d ----, 2016 WL 542870 (Fla. 5th DCA 2016).
Spanish colonial law extended ownership of land bordering navigable waters to the high, not
the low, water mark.
Culverhouse v. Paulsen & Co, Inc., Case No. 14-14526 (11th Cir. 2016).
Whether a corporate claim is direct or derivative under federal law turns on “(1) who suﬀered the
alleged harm (the corporation or the suing stockholders, individually); and (2) who would receive
the beneﬁt of any recovery or other remedy (the corporation or the stockholders, individually)?”
Verandah Development, LLC v. Gualtieri, --- So. 3d ---, 2016 WL 618904 (Fla. 2d DCA 2016).
A private club may not unilaterally amend the refund policy contained in its Membership
Agreement if the Membership Agreement does not reserve the right for unilateral amendment.
Francois v. University of Miami, --- So. 3d ----, 2016 WL 626145 (Fla. 3d DCA 2016).
An independent action may be brought to reform a release which inadvertently released more
parties than releaser intended to release.
Slater v. U.S. Steel, --- F.3d ----, 2016 WL 723012 (11th Cir. 2016).
Judicial estoppel is applied to avoid the perversion of the judicial process; the doctrine is
concerned more with the orderly administration of justice than protecting ﬁnal judgments so
judicial estoppel may be invoked by a third party and the requirements of res judicata and
collateral estoppel do not apply.
Klauber v. First Federal of Florida, Case No. 2D15-926 (Fla. 2d DCA 2016).
A trial court may lawfully order a judgment debtor to assist the Sheriﬀ in executing upon the
shares of a corporation, and an order requiring such assistance is not a mandatory injunction
subject to the general requirements of an injunction such as posting a bond.
Oﬀ Lease Only, Inc. v. LeJeune Auto Wholesale, Inc., --- So. 3d ----, 2016 WL 717662 (Fla.
3d DCA 2016).
The Florida Deceptive and Unfair Trade Practices Act allows a claimant to seek an injunction
even if the complained of conduct has ceased.
Security National v. Reid, --- So. 3d ----, 2016 WL 717798 (Fla. 4th DCA 2016).
The Florida Rules of Civil Procedure do not authorize motions for rehearing on orders determining
Rule 1.540 (b) (4) motions.
Nolan v. Mia Real Holdings, LLC, --- So. 3d ----, 2016 WL 731768 (Fla. 4th DCA 2016).
The two dismissal rule applies to suits on the same promissory note even if the two suits were
ﬁled by diﬀerent plaintiﬀs.
Caraccia v. U.S. Bank, N.A., --- So. 3d ----, 2016 WL 731773 (Fla. 4th DCA 2016).
A holder may have “constructive possession” of a bearer instrument even if it does not have
physical possession.
Rincon v. HSBC Bank, --- So. 3d, ---- 2016 WL 742612 (Fla. 5th DCA 2016).
A party in possession of an instrument that has a special endorsement to a third party is not a
“holder,” despite the possession.
======================================
Send an email to mfarach@mcglinchey.com with “Request Update” in the subject line if you
wish to receive the expanded, weekly version of this Report.
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Now Accepting Nominations For MCBA’s Professionalism Award
The recipient of the annual MCBA Professionalism Award must be a current
member of the Martin County Bar Association. The Professionalism Award
recognizes an attorney who has demonstrated or promoted outstanding
professionalism in Martin County, as deﬁned by exemplary ethical conduct,
character and integrity, respect for the legal system and all of its participants,
commitment to maintaining the highest levels of professional competence,
courtesy and civility, and commitment to serving clients, the community and
the public good.
Nominations will be accepted between April 1st and May 31st annually with the
award being presented at the annual Fall Judicial Reception. The nomination should outline
why the candidate is to be considered along with supporting rationale and list of related
accomplishments.
Send nominations to martincountybarassociation@msn.com. For questions, contact
Michelle at 772-220-8018.

Personal Injury
Trial Attorney
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561-694-6079
jsobel@schwedlawﬁrm.com
Oﬃces in Palm Beach Gardens and Stuart
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Two Important Strategies for a
Win-Win Mediation1
Today, we concentrate upon basic business disputes. At least
one of the disputants is a business enterprise ranging the gamut
from sole proprietorship to corporation and in which the primary
issue of dispute is economic damage which can be quantiﬁed
in dollars.
Because of your relationship, you should be well aware that
you play a serious part in maintaining the client’s ﬁnancial well-being and the key to successful
resolution in business disputes is practical rather than legal. In today’s economy, time is of the
essence. The dispute must be settled amicably, swiftly and not allowed to fester. Thus, whomever
you represent, mediation provides the most realistic and sensible path for dispute resolution.
Below are two matters which are crucial to a reasonable realistic resolution, satisfactory to both
sides. One is directed to controlling your client; the other is coping with your opponent, particularly
the opposing party.2
Client Reality Check: When preparing your client for mediation (or trial) don’t confuse Business
Savvy with Mediation IQ. Don’t even assume your client understands his case. He may know his
business but he doesn’t know the intricacies of practicing law. He is an amateur. He hired you
as a qualiﬁed licensed attorney to exercise your professional skills and judgment on his behalf.
You are the expert. Successful clients, frankly, are most troublesome, because they confuse their
success in business with a license to evaluate your case and give professional advice.
Counsel’s Most Important Mediation Task: It is to persuade your opponent’s client that the risks of
continued dispute pursuit at trial are signiﬁcantly greater than it costs to settle at mediation.³ That is
evidence that liability is greater than the strengths of the defense, or contrarily that the strengths of
the defense outweigh the plaintiﬀ’s case. Thus, the skilled lawyer avoids rancor and, in respectful
manner without direct attack, lays bare throughout the litigation how the evidence demonstrates
it is in the best interest of all litigants to settle rather than litigate. Finally, if you truly want to settle:
don’t ever begin negotiations with a number that clearly can’t support your case analysis.
In conclusion, you will ﬁnd that the best and most successful trial attorneys are well prepared, base
their practice on a foundation of professionalism, integrity, courtesy and patience, and believe a
reasonable oﬀer, demand, or acceptance does not signal weakness; but conﬁdence in their own
abilities and a true understanding of what is best for his client.
________
Focus will be on less complicated cases vs. medical-malpractice or complex commercial construction suits, etc.
Space limitations preclude inclusion of many other strategies.
3
Think about this. It’s concise and succinct. It mirrors a comment in Sec VI A [24.43] of an article entitled:
Mediation of Business Disputes, authored by Michael Shakman, Diane Klotnia and Ed. Feldman; Presentation
to Illinois Institute for CLEs 2001.
This article was submitted by Martin Holleran.
1
2

41

T

S

B

-A

2016

L, Jo d Leglatiо
19th Judicial Circuit Court of Florida
Court administration, judicial
assignments, programs, job
opportunities and other resources:
www.circuit19.org

Visit
www.martincountybar.org
for resources, links, events and member
contact & practice area specialties.

Florida Bar Appointments / Vacancies
For applications and complete details, visit: www.ﬂoridabar.org
19th Circuit Appointments / Vacancies
For applications and complete details, visit: http://www.circuit19.org/careers.html

Track Legal Legislation
Information on all bills of general interest within the profession can be found in the
Bar’s “Bill Reports” at this link:
http://www.ﬂoridabar.org/DIVEXE/GCBillReport.nsf/WDOCS?OpenView
For more detailed information on speciﬁc legislation being tracked by the Bar, visit
the Legislation Committee’s webpage on the
Bar website at this link:
http://www.ﬂoridabar.org/cmdocs/bd160.nsf/WDOCS

Martin County Ordinances
All Martin County ordinances may be
found on the County website:
www.martin.ﬂ.us.
Click on Departments, County Attorney,
County Code & Ordinances.
See ordinance list on right
side of web page
(ex: Ordinances 800-849).
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City of Stuart Ordinances
All City of Stuart ordinances may be
found on the City
website: www.cityofstuart.us.
Click on links on the left side of the page.
Then select #12 for Municode and choose
Code of Ordinances.
The Table of Contents can be located in Part II Code
of Ordinances.
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Please Join Us for MCBA’s April 15, 2016 CLE Luncheon Meeting
When:

Friday, April 15, 2016 (11:45 a.m.)

Where:

Kane Center, 900 SE Salerno Road, Stuart

Menu:*

Caesar Salad (romaine lettuce, parmigiano reggiano & croutons) with dressing on the
side; Thinly Sliced Roast Beef with a Demi Glaze with garlic mashed potatoes and
seasonal vegetables; Mini Tiramisu drizzled with a chocolate sauce

Speaker: Florida Bar President, Ramón A. Abadin
CLE:
RSVP:

1 General CLE
RSVP: No later than April 11th - By 5:00 p.m.
(772) 220-8018 or via martincountybarassociation@msn.com

There is no charge for MCBA members. Guests are welcome; a $25 guest fee may be paid at the
luncheon. Guests who RSVP but do not attend will be responsible for paying the guest fee.
RSVP required for members and guests.
We would love to see you but need to know you are coming! Please RSVP.

